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SUPREME COURT OF THE UNITED STATES,
Washington, DC, April 26, 2004.

Hon. J. DENNIS HASTERT,
Speaker of the House of Representatives,
Washington, DC.

DeEAR MR. SPEAKER: | have the honor to submit to the Congress
the amendments to the Federal Rules of Criminal Procedure and
the rules and forms governing cases in the United States district
courts under Sections 2254 and 2255 of Title 28, United States
Code, that have been adopted by the Supreme Court of the United
States pursuant to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of the Ju-
dicial Conference of the United States containing the Committee
Notes submitted to the Court for its consideration pursuant to Sec-
tion 331 of Title 28, United States Code.

Sincerely,
WiLLIAM H. REHNQUIST.

)






APR 2 6 2004

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Criminal Procedure be, and they hereby are,
amended by including therein an amendment to Criminal Rule 35.

2. That the rules and forms governing cases in the United States District
Courts under Section 2254 and Section 2255 of Title 28, United States Code, be, and
they hereby are, amended by including therein amendments to Rules 1 through 11
of the Rules Governing Section 2254 Cases in the United States District Courts,
Rules 1 through 12 of the Rules Governing Section 2255 Cases in the United States
District Courts, and forms for use in applications under Section 2254 and motions
under Section 2255.

[See infra.,pp. __ __ _ ]

3. That the foregoing amendments to the Federal Rules of Criminal
Procedure, the Rules Governing Section 2254 Cases in the United States District
Courts, and the Rules Gaverning Section 2255 Cases in the United States District
Courts shall take effect on December 1, 2004, and shall govern in all proceedings
thereafter commenced and, insofar as just and practicable, all proceedings then
pending.

4. That the CHIEF JUSTICE be, and hereby is, authorized to transmit to the
Congress the foregoing amendments to the Federal Rules of Criminal Procedure,
the Rules Governing Section 2254 Cases in the United States District Courts, and
the Rules Governing Section 2255 Cases in the United States District Courts in
accordance with the provisions of Section 2072 of Title 28, United States Code.

(©)
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AMENDMENT TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

Rule 35. Correcting or Reducing a Sentence

* %k %k k ok
(c) “Sentencing” Defined. As used in this rule,
“sentencing” means the oral announcement of the

sentence.
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RULES GOVERNING SECTION 2254 CASES
IN THE UNITED STATES DISTRICT COURTS

Rule 1. Scope
(a) Cases Involving a Petition under 28 U.S.C.

§ 2254. These rules govern a petition for a writ of

habeas corpus filed in a United States district court

under 28 U.S.C. § 2254 by:

(1) a person in custody under a state-court judgment
who seeks a determination that the custody
violates the Constitution, laws, or treaties of the
United States; and

(2) a person in custody under a state-court or
federal-court  judgment who seeks a
determination that future custody under a state-
court judgment would violate the Constitution,

laws, or treaties of the United States.
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(b)
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Other Cases. The district court may apply any or

-~ all of these rules to a habeas corpus petition not

covered by Rule 1(a).

Rule 2. The Petition

(a)

(b)

Current Custody; Naming the Respondent. If
the petitioner is currently in custody under a state-
court judgment, the petition must name as
respondent the state officer who has custody.

Future Custody; Naming the Respondents and
Specifying the Judgment. If the petitioner is not
yet in custody — but may be subject to future custody
— under the state-court judgment being contested,
the petition must name as respondents both the
officer who has current custody and the attorney
general of the state where the judgment was entered.
The petition must ask for relief from the state-court

judgment being contested.



(c)

(d)

(e)
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Form. The petition must:

1) épecify all the grounds for relief available to the
petitioner;

(2) state the facts supporting each ground;

(8) state the relief requested;

(4) be printed, typewritten, or legibly handwritten;
and

(5) be signed under penalty of perjury by. the
petitioner or by a person authorized to sign it for
the petitioner under 28 U.S.C. § 2242.

Standard Form. The petition must substantially

follow either the form appended to these rules or a

form prescribed by a local district-court rule. The

clerk must make forms available to petitioners

without charge.

Separate Petitions for Judgments of Separate

Courts. A petitioner who seeks relief from
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judgments of more than one state court must file a
separate petition covering the judgment or judgments
of each court.

Rule 3. Filing the Petition; Inmate Filing

(a) Where to File; Copies; Filing Fee. An original
and two copies of the petition must be filed with the
clerk and must be accompanied by:

(1) the applicable filing fee, or

(2) a motion for leave to proceed in forma pauperis,
the affidavit required by 28 U.S.C. § 1915, and a
certificate from the warden or other appropriate
officer of the place of confinement showing the
amount of money or securities that the petitioner
has in any account in the institution.

(b) Filing. The clerk must file the petition and enter it

on the docket.



(c)

(d)
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Time to File. The time for filing a petition is
governed by 28 U.S.C. § 2244(d).

Inmate Filing. A paper filed by an inmate confined
in an institution is timely if deposited in the
institution’s internal mailing systém on or before the
last day for filing. If an institution has a system
designed for legal mail, the inmate must use that
system to receive the benefit of this rule. Timely
filing may be shown by a declaration in compliance
with 28 U.S.C. § 1746 or by a notarized statement,
either of which must set forth the date of deposit and

state that first-class postage has been prepaid.

Rule 4. Preliminary Review; Serving the Petition

and Order

The clerk must promptly forward the petition to a

judge under the court’s assignment procedure, and the

judge must promptly examine it. If it plainly appears
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from the petition and any attached exhibits that the

petitioner is not entitled to relief in the district court, the

judge must dismiss the petition and direct the clerk to

notify the petitioner. If the petition is not dismissed, the

judge must order the respondent to file an answer,

motion, or other response within a fixed time, or to take

other action the judge may order. In every case, the clerk

must serve a copy of the petition and any order on the

respondent and on the attorney general or other

appropriate officer of the state involved.

Rule 5. The Answer and the Reply

(a) When Required. The respondent is not required to
answer the petition unless a judge so orders.

(b) Contents: Addressing the Allegations; Stating a
Bar. The answer must address the allegations in the
petition. In addition, it must state whether any

claim in the petition is barred by a failure to exhaust



(c)

(d)
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state remedies, a procedural bar, non-retroactivity, or
a statute of limitations.

Contents: Transcripts. The answer must also
indicate what transcripts (of pretrial, trial,
sentencing, or post-conviction proceedings) are
available, when they can be furnished, and what
proceedings have been recorded but not transcribed.
The respondent must attach to the answer parts of
the transcript that the respondent considers relevant.
The judge may order that the respondent furnish
other parts of existing transcripts or that parts of
untranscribed recordings be transcribed and
furnished. If a transcript cannot be obtained, the
respondent may submit a narrative summary of the
evidence.

Contents: Briefs on Appeal and Opinions. The

respondent must also file with the answer a copy of:
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(1) any brief that the petitioner submitted in an

appellate court contesting the conviction or
sentence, or contesting an adverse judgment or
order in a post-conviction proceeding;

(2) any brief that the prosecution submitted in an
appellate court relating to the conviction or
sentence; and

(8) the opinions and dispositive orders of the
appellate court relating to the conviction or the
sentence.

(e) Reply. The petitioner may submit a reply to the
respondent’s answer or other pleading within a time
fixed by the judge.

Rule 6. Discovery

(a) Leave of Court Required. A judge may, for good
cause, authorize a party to conduct discovery under

the Federal Rules of Civil Procedure and may limit
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the extent of discovery. If necessary for effective
discovery, the judge must appoint an attorney for a
petitioner who qualifies to have counsel appointed
under 18 U.S.C. § 3006A.

(b) Requesting Discovery. A party requesting
discovery must provide reasons for the request. The
request must also include any proposed
interrogatories and requests for admission, and must
specify any requested documents.

(¢) Deposition Expenses. If the respondent is granted
leave to take a deposition, the judge may require the
respondent to pay the travel expenses, subsistence
expenses, and fees of the petitioner’s attorney to
attend the deposition.

Rule 7. Expanding the Record

(a) In General. If the petition is not dismissed, the

judge may direct the parties to expand the record by
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submitting additional materials relating to the
petition. The judge may require that these materials
be authenticated.

(b) Types of Materials. The materials that may be
required include letters predating the filing of the
petition, documents, exhibits, and answers under
oath to written interrogatories propounded by the
judge.  Affidavits may also be submitted and
considered as part of the record.

(¢) Review by the Opposing Party. The judge must
give the party against whom the additional materials
are offered an opportunity to admit or deny their
correctness.

Rule 8. Evidentiary Hearing
(a) Determining Whether to Hold a Hearing. If the

petition is not dismissed, the judge must review the

answer, any transcripts and records of state-court



(b)
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proceedings, and any materials submitted under Rule
7 to determine whether an evidentiary hearing is
warranted.

Reference to a Magistrate Judge. A judge may,
under 28 U.S.C. § 636(b), refer the petition tc a
magistrate judge to conduct hearings and to file
proposed findings of fact and recommendations for
disposition. When they are filed, the clerk must
promptly serve copies of the proposed findings and
recommendations on all parties. Within 10 days
after being served, a party may file objections as
provided by local court rule. The judge must
determine de novo any proposed finding or
recommendation to which objection is made. The
judge may accept, reject, or modify any proposed

finding or recommendation.



16

12 RULES GOVERNING § 2254 CASES

(c) Appointing Counsel; Time of Hearing. If an
evidentiary hearing is warranted, the judge must
appoint an attorney to represent a petitioner who
qualifies to have counsel appointed under 18 U.S.C.
§ 3006A. The judge must conduct the hearing as soon
as practicable after giving the attorneys adequate
time to investigate and prepare. These rules do not
limit the appointment of counsel under § 3006A at
any stage of the proceeding.

Rule 9. Second or Successive Petitions
Before presenting a second or successive petition, the

petitioner must obtain an order from the appropriate

court of appeals authorizing the district court to consider

the petition as required by 28 U.S.C. § 2244(b)(3) and (4).
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Rule 10. Powers of a Magistrate Judge

A magistrate judge may perform the duties of a
district judge under these rules, as authorized under
28 U.S.C. § 636.

Rule 11. Applicability of the Federal Rules of Civil
Procedure

The Federal Rules of Civil Procedure, to the extent
that they are not inconsistent with any statutory
provisions or these rules, may be applied to a proceeding

under these rules.
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RULES GOVERNING SECTION 2255 CASES
IN THE UNITED STATES DISTRICT COURTS

Rule 1. Scope

These rules govern a motion filed in a United States
district court under 28 U.S.C. § 2255 by:
(a) a person in custody under a judgment of that court
who seeks a determination that:
(1) the judgment violates the Constitution or laws of
the United States;
(2) the court lacked jurisdiction to enter the
judgment;
(3) the sentence exceeded the maximum allowed by
law; or
(4) the judgment or sentence is otherwise subject to
collateral review; and
(b) a person in custody under a judgment of a state court

or another federal court, and subject to future



19

2 RULES GOVERNING § 2255 CASES
custody under a judgment of the district court, who

seeks a determination that:

(1) future custody under a judgment of the district
court would violate the Constitution or laws of
the United States;

(2) the district court lacked jurisdiction to enter the
judgmenf;

(8) the district court’s sentence exceeded the
maximum allowed by law; or

(4) the district court’s judgment or sentence is
otherwise subject to collateral review.

Rule 2. The Motion

(a) Applying for Relief. The application must be in the
form of a motion to vacate, set aside, or correct the
sentence.

(b) Form. The motion must:
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(1) specify all the grounds for relief available to the

moving party;

(2) state the facts supporting each ground;

(3) state the relief requested;

(4) be printed, typewritten, or legibly handwritten;
and

(5) be signed under penalty of perjury by the
movant or by a person authorized to sign it for
the movant.

(¢c) Standard Form. The motion must substantially
follow either the form appended to these rules or a
form prescribed by a local district-court rule. The
clerk must make forms available to moving parties
without charge.

(d) Separate Motions for Separate Judgments. A

moving party who seeks relief from more than one
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judgment must file a separate motion covering each

judgment.

Rule 3. Filing the Motion; Inmate Filing

(a)

(b)

(c)

(d)

Where to File; Copies. An original and two copies
of the motion must be filed with the clerk.

Filing and Service. The clerk must file the motion
and enter it on the criminal docket of the case in
which the challenged judgment was entered. The
clerk must then deliver or serve a copy of the motion
on the United States attorney in that district,
together with a notice of its filing.

Time to File. The time for filing a motion is
governed by 28 U.S.C. § 2255 para. 6.

Inmate Filing. A paper filed by an inmate confined
in an institution is timely if deposited in the
institution’s internal mailing system on or before the

last day for filing. If an institution has a system
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designed for legal mail, the inmate must use that
system to receive the benefit of this rule. Timely
filing may be shown by a declaration in compliance
with 28 U.S.C. § 1746 or by a notarized statement,
either of which must set forth the date of deposit and

state that first-class postage has been prepaid.

Rule 4. Preliminary Review

(a)

(b)

Referral to a Judge. The clerk must promptly
forward the motion to the judge who conducted the
trial and imposed sentence or, if the judge who
imposed sentence was not the trial judge, to the judge
who conducted the proceedings being challenged. If
the appropriate judge is not available, the clerk must
forward the motion to a judge under the court’s
assignment procedure.

Initial Consideration by the Judge. The judge

who receives the motion must promptly examine it.
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If it plainly appears from the motion, any attached
exhibits, and the record of prior proceedings that the
moving party is not entitled to relief, the judge must
dismiss the motion and direct the clerk to notify the
moving party. If the motion is not dismissed, the
judge must order the United States attorney to file
an answer, motion, or other response within a fixed

time, or to take other action the judge may order.

Rule 5. The Answer and the Reply

(a)

(b)

When Required. The respondent is not required to
answer the motion unless a judge so orders.

Contents. The answer must address the allegations
in the motion. In addition, it must state whether the
moving party has used any other federal remedies,
including any prior post-conviction motions under
these rules or any previous rules, and whether the

moving party received an evidentiary hearing.
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(¢) Records of Prior Proceedings. If the answer
refers to briefs or transcripts of the prior proceedings
that are not available in the court’s records, the judge
must order the government to furnish them within a
reasonable time that will not unduly delay the
proceedings.

(d) Reply. The moving party may submit a reply to the
respondent’s answer or other pleading within a time
fixed by the judge.

Rule 6. Discovery

(a) Leave of Court Required. A judge may, for good
cause, authorize a party to conduct discovery under
the Federal Rules of Criminal Procedure or Civil
Procedure, or in accordance with the practices and
principles of law. If necessary for effective discovery,

the judge must appoint an attorney for a moving
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(b)

(c)
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party who qualifies to have counsel appointed under
18 U.S.C. § 3006A.

Requesting Diséovery. A party requesting
discovery must provide reasons for the request. The
request must also include any proposed
interrogatories and requests for admission, and must
specify any requested documents.

Deposition Expenses. If the government is granted
leave to take a deposition, the judge may i‘equire the
government to pay the travel expenses, subsistence
expenses, and fees of the moving party’s attorney to

attend the deposition.

Rule 7. Expanding the Record

(a)

In General. If the motion is not dismissed, the
judge may direct the parties to expand the record by

submitting additional materials relating to the
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motion. The judge may require that these materials
be authenticated.

(b) Types of Materials. The matérials that may be
required include letters predating the filing of the
motion, documents, exhibits, and answers under oath
to written interrogatories propounded by the judge.
Affidavits also may be submitted and considered as
part of the record.

(c) Review by the Opposing Party. The judge must
give the party against whom the additional materials
are offered an opportunity to admit or deny their
correctness.

Rule 8. Evidentiary Hearing

(a) Determining Whether to Hold a Hearing. If the
motion is not dismissed, the judge must review the
answer, any transcripts and records of prior

proceedings, and any materials submitted under Rule
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(c)
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7 to determine whether an evidentiary hearing is
warranted.

Reference to a Magistrate Judge. A judge may,
under 28 U.S.C. § 636(b), refer the motion to a
magistrate judge to conduct hearings and to file
proposed findings of fact and recommendations for
disposition. When they are filed, the clerk must
promptly serve copies of the proposed findings and
recommendations on all parties. Within 10 days
after being served, a party may file objections as
provided by local court rule. The judge must
determine de novo any proposed finding or
recommendation to which objection is made. The
judge may accept, reject, or modify any proposed
finding or recommendation.

Appointing Counsel; Time of Hearing. If an

evidentiary hearing is warranted, the judge must
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appoint an attorney to represent a moving party who
qualifies to have counsel appointed under 18 U.S.C.
§ 3006A. The judge must conduct the hearing as soon
as practicable after giving the attorneys adequate
time to investigate and prepare. These rules do not
limit the appointment of counsel under § 3006A at
any stage of the proceeding.

(d) Producing a Statement. Federal Rule of Criminal
Procedure 26.2(a)-(d) and (f) applies at a hearing
under this rule. If a party does not comply with a
Rule 26.2(a) order to produce a witness’s statement,
the court must not consider that witness’s testimony.

Rule 9. Second or Successive Motions
Before presenting a second or successive motion, the

moving party must obtain an order from the appropriate

court of appeals authorizing the district court to consider

the motion, as required by 28 U.S.C. § 2255, para. 8.
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Rule 10. Powers of a Magistrate Judge

A magistrate judge may perform the duties of a
district judge under these rules, as authorized by 28
U.S.C. § 636.

Rule 11. Time to Appeal

Federal Rule of Appellate Procedure 4(a) governs the
time to appeal an order entered under these rules. These
rules do not extend the time to appeal the original
judgment of conviction.

Rule 12. Applicability of the Federal Rules of Civil
Procedure and the Federal Rules of
Criminal Procedure

The Federal Rules of Civil Procedure and the Federal
Rules of Criminal Procedure, to the extent that they are

not inconsistent with any statutory provisions or these

rules, may be applied to a proceeding under these rules.
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Petition for Relief From a Conviction or Sentence
By a Person in State Custody

(Petition Under 28 U.8.C. § 2254 for a Writ of Habeas Corpus)

Instructions

1. To use this form, you must be a person who is currently serving a sentence under a judgment
against you in a state court. You are asking for relief from the conviction or the sentence. This
form is your petition for relief.

2. You may also use this form to challenge a state judgment that imposed a sentence to be served in
the future, but you must fill in the name of the state where the judgment was entered. If you
want to challenge a federal judgment that imposed a sentence to be served in the future, you
should file a motion under 28 U.S.C. § 2255 in the federal court that entered the judgment.

3. Make sure the form is typed or neatly written.

4. You must tell the truth and sign the form. If you make a false statement of a material fact, you
may be prosecuted for perjury.

5. Answer all the questions. You do not need to cite law. You may submit additional pages if
necessary. If you do not fill out the form properly, you will be asked to submit additional or
correct information. If you want to submit a brief or arguments, you must submit them in a
separate memorandum,

6. You must pay a fee of $5. If the fee is paid, your petition will be filed. If you cannot pay the fee,
you may ask to proceed in forma pauperis {as a poor person). To do that, you must fill out the
last page of this form. Also, you must submit a certificate signed by an officer at the institution
where you are confined showing the amount of money that the institution is holding for you. If
your account exceeds $ , you must pay the filing fee.

7. In this petition, you may challenge the judgment entered by only one court. If you want to
challenge a judgment entered by a different court (either in the same state or in different states),
you must file a separate petition.

8. When you have completed the form, send the original and two copies to the Clerk of the United
States District Court at this address:

Clerk, United States District Court for
Address
City, State Zip Code

9. CAUTION: You must include in this petition all the grounds for relief from the
conviction or sentence that you challenge. And you must state the facts that support
each ground. If you fail to set forth all the grounds in this petition, you may be barred
from presenting additional grounds at a later date.

10. CAPITAL CASES: If you are under a sentence of death, you are entitled to the
assistance of counsel and should request the appointment of counsel.
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PETITION UNDER 28 U.S.C. § 2254 FOR WRIT OF
HABEAS CORPUS BY A PERSON IN STATE CUSTODY

United States District Court District
Name (under which you were convicted): Docket or Case No.:
Place of Confinement: Prisoner No.:

Petitioner include the name under which you were convicted) Respondent (authorized person having custedy of petitioner)

The Attorney General of the State of

PETITION

{a) Name and location of court that entered the judgment of conviction you are challenging:

(b) Criminal docket or case number (if you know):

2. (a) Date of the judgment of conviction (if you know):

(b) Date of sentencing:
3. Length of sentence:

4. In this case, were you convicted on more than one count or of more than one crime? Yes O No O

5. ldentify all erimes of which you were convicted and sentenced in this case:

6. (a) What was your plea? (Check one)
1) Not guilty O 3) Nolo contendere (no contest) O
(2 Guilty O (4) Insanity plea O
(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or

charge, what did you plead guilty to and what did you plead not guilty to?
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(c) If you went to trial, what kind of trial did you have? (Check one)
Jury O Judge only O
Did you testify at a pretrial hearing, trial, or a post-trial hearing?
Yes @ No Q)
Did you appeal from the judgment of conviction?
Yes 1 No Q
If you did appeal, answer the following:

(a) Name of court:

(b) Docket or case number (if you know):

(c) Result:

(d) Date of result (if you know):

(e) Citation to the case (if you know):

(f) Grounds raised:

{g) Did you seek further review by a higher state court? Yes 0 No Q
If yes, answer the following:
(1) Name of court:

(2) Docket or case number (if you know):

{3) Result:

(4) Date of result (if you know):

(5) Citation to the case (if you know):

(6) Grounds raised:

(h) Did you file a petition for certiorari in the United States Supreme Court?
If yes, answer the following:

(1) Docket or case number (if you know):

Yes @ No QO
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(2) Result:

(3) Date of result (if you know):
(4) Citation to the case (if you know):
10, Other than the direct appeals listed above, have you previously filed any other petitions,

applications, or motions concerning this judgment of conviction in any state court?
Yes O No Q
11. If your answer to Question 10 was “Yes,” give the following information:
(a) (1) Name of eourt:
(2) Docket or case number (if you know):
(3) Date of filing (if you know}:
(4) Nature of the proceeding:

(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your petition, application, or
motion? Yes @ No QO

(7) Result:
(8} Date of result (if you know):

(b) If you filed any second petition, application, or motion, give the same information:
(1) Name of court:
(2) Docket or case number (if you know):
(3) Date of filing (if you know):

(4) Nature of the proceeding:

(5) Grounds raised:
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(6) Did you receive a hearing where evidence was given on your petition, application, or

motion? Yes 3 No O

(7) Result:

(8) Date of result GGf you know):
(c) If you filed any third petition, application, or motion, give the same information:

(1) Name of court:

(2) Docket or case number (if you know):
(3) Date of filing (if you know):
(4) Nature of the proceeding:

(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your petition, application, or
motion? Yes O No O

{7} Result:
(8) Date of result (if you know):

(d) Did you appeal to the highest state court having jurisdiction over the action taken on your

petition, application, or motion?
(1) First petition: Yes ' No Q
(2) Second petition: YesO No Q
(3) Third petition: Yes No O
(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not:
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12. For this petition, state every ground on which you claim that you are being held in violation of
the Constitution, laws, or treaties of the United States. Attach additional pages if you have more
than four grounds. State the facts supporting each ground.

CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your
available state-court remedies on each ground on which you request action by the federal court.
Also, if you fail to set forth all the grounds in this petition, you may be barred from presenting
additional grounds at a later date.

GROUND ONE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

{(b) If you did not exhaust your state remedies on Ground One, explain why:

(c) Direet Appeal of Ground One:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No Q

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpusin a
state trial court? Yes 3 No O
(2) If your answer to Question {dX1} is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:
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Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes 0 No Q

(4) Did you appeal from the denial of your motion or petition?
Yes 0 No O

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes Q No QO

(6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):
Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (d)}(4) or Question (d)(5) is “No,” explain why you did not raise this

issue:

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative

remedies, etc.) that you have used to exhaust your state remedies on Ground One:

GROUND TWO:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
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(b) If you did not exhaust your state remedies on Ground Two, explain why:

(¢) Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O Ne O

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpusin a
state trial court?
Yes O No O
(2) If your answer to Question (dX1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes 3 No Q

{4) Did you appeal from the denial of your motion or petition?
Yes O No O

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes @ No O

(8) If your answer to Question (d}4) is “Yes,” state:

Name and location of the court where the appeal was filed:
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Docket or case number (if you know):

Date of the court’s decision:

Result {(attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (d)X4) or Question (d)(5) is “No,” explain why you did not raise this

issue:

(e

N

Other Remedies: Describe any other procedures (such as habeas corpus, administrative

remedies, etc.) that you have used to exhaust your state remedies on Ground Two:

GROUND THREE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) If you did not exhaust your state remedies on Ground Three, explain why:

(c) Direct Appeal of Ground Three:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes @ No O

(2) If you did pot raise this issue in your direct appeal, explain why:
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{d) Post-Conviction Proceedings:

(e

—

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpusin a
state trial court? Yes @ No O
(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):
Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?

Yes 3 No U
(4) Did you appeal from the denial of your motion or petition?
Yes O No Q

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No O
(6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did not raise this

issue:

Other Remedies: Describe any other procedures (such as habeas corpus, administrative

remedies, etc.) that you have used to exhaust your state remedies on Ground Three:




40

Page 11

GROUND FOUR:

(a) Supporting facts (Do net argue or cite law. Just state the specific facts that support your claim.):

(b) If you did not exhaust your state remedies on Ground Four, explain why:

(c) Direct Appeal of Ground Four:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes QO No Q@

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpusin a
state trial court? Yes Q No O
(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes @ No O
(4) Did you appeal from the denial of your motion or petition?

Yes @ No Q
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(5) If your answer to Question (dX4) is “Yes,” did you raise this issue in the appeal?
Yes O No QO
(8) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did not raise this

issue:

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative

remedies, etc.) that you have used to exhaust your state remedies on Ground Four:

13. Please answer these additional questions about the petition you are filing:
(a) Have all grounds for relief that you have raised in this petition been presented to the highest
state court having jurisdiction? Yes O No O
If your answer is “No,” state which grounds have not been so presented and give your

reason(s) for not pr ting them:

(b) Is there any ground in this petition that has not been presented in some state or federal
court? If so, which ground or grounds have not been presented, and state your reasons for

not presenting them:

14. Have you previously filed any type of petition, application, or motion in a federal court regarding

the conviction that you challenge in this petition? Yes 00 NoQ
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"(b) At arraignment and plea:
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If “Yes,” state the name and location of the court, the docket or case number, the type of
proceeding, the issues raised, the date of the court’s decision, and the result for each petition,

application, or motion filed. Attach a copy of any court opinion or order, if available.

Do you have any petition or appeal now pending (filed and not decided yet) in any court, either
state or federal, for the judgment you are challenging? YesUQ NoOQ
If “Yes,” state the name and location of the court, the docket or case number, the type of

proceeding, and the issues raised.

Give the name and address, if you know, of each attorney who represented you in the following
stages of the judgment you are challenging:
(a) At preliminary hearing:

(c) At trial:

(d) At sentencing:

{e) On appeal:

(f) In any post-conviction proceeding:

(g) On appeal from any ruling against you in a post-conviction proceeding:

Do you have any future sentence to serve after you complete the sentence for the judgment that

you are challenging? Yes O No Q
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(a) If so, give name and location of court that imposed the other sentence you will serve in the

future:

(b) Give the date the other sentence was imposed:
(c) Give the length of the other sentence:
(d) Have vou filed, or do you plan to file, any petition that challenges the judgment or sentence to
be served in the future? Yes O No Q

18. TIMELINESS OF PETITION: If your judgment of conviction became final over one year ago, you

must explain why the one-year statute of limitations as contained in 28 U.5.C. § 2244(d) does not

bar your petition.*

* The Antiterrorism and Effective Death Penalty Act of 1996 (*“AEDPA”) as contained in 28 U.8.C.
§ 2244(d) provides in part that:

(1) A one-year period of limitation shall apply to an application for a writ of habeas corpus by a
person in custody pursuant to the judgment of a State court. The limitation period shall run

from the latest of —
(continued...)
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Therefore, petitioner asks that the Court grant the following relief:

or any other relief to which petitioner may be entitled.

Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct
and that this Petition for Writ of Habeas Corpus was placed in the prison mailing system on

(month, date, year).

Executed (signed) on (date).

Signature of Petitioner

*(...continued)
(A) the date on which the judgment became final by the conclusion of direct review or the
expiration of the time for seeking such review;
(B) the date on which the impediment to filing an application created by State action in
violation of the Constitution or laws of the United States is removed, if the applicant was
prevented from filing by such state action;
(C) the date on which the constitutional right asserted was initially recognized by the
Supreme Court, if the right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or
(D) the date on which the factual predicate of the claim or claims presented could have been
discovered through the exercise of due diligence.
(2) The time during which a properly filed application for State post-conviction or other collateral
review with respect to the pertinent judgment or claim is pending shall not be counted toward
any period of limitation under this subsection.
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If the person signing is net petitioner, state relationship to petitioner and explain why petitioner is

not signing this petition.

IN FORMA PAUPERIS DECLARATION

[Insert appropriate court]

%k %k ok K %k
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Motion to Vacate, Set Aside, or Correct a Sentence
By a Person in Federal Custody

(Motion Under 28 U.S.C. § 2255)

Instructions

To use this form, you must be a person who is serving a sentence under a judgment against you
in a federal court. You are asking for relief from the conwviction or the sentence. This form is
your motion for relief.

You must file the form in the United States district court that entered the judgment that you are
challenging. If you want to challenge a federal judgment that imposed a sentence to be served in
the future, you should file the motion in the federal court that entered that judgment.

Make sure the form is typed or neatly written.

You must tell the truth and sign the form. If you make a false statement of a material fact, you
may be prosecuted for perjury.

Answer all the questions. You do not need to cite law. You may submit additional pages if
necessary. If you do not fill out the form properly, you will be asked to submit additional or
correct information. If you want to submit a brief or arguments, you must submit them in a
separate memorandum.

If you cannot pay for the costs of this motion (such as costs for an attorney or transcripts), you
may ask to proceed in forma pauperis (as a poor person). To do that, you must fill out the last
page of this form. Also, you must submit a certificate signed by an officer at the institution
where you are confined showing the amount of money that the institution is holding for you.

In this motion, you may challenge the judgment entered by only one court. If you want to
challenge a judgment entered by a different judge or division (either in the same district or in a
different district), you must file a separate motion.

When you have completed the form, send the original and two copies to the Clerk of the United
States District Court at this address:

Clerk, United States District Court for
Address
City, State Zip Code

CAUTION: You must include in this motion all the grounds for relief from the
conviction or sentence that you challenge. And you must state the facts that support
each ground. If you fail to set forth all the grounds in this motion, you may be barred
from presenting additional grounds at a later date.

CAPITAL CASES: If you are under a sentence of death, you are entitled to the
assistance of counsel and should request the appointment of counsel.
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MOTION UNDER 28 U.S.C. § 2255 TO VACATE, SET ASIDE, OR CORRECT
SENTENCE BY A PERSON IN FEDERAL CUSTODY

United States District Court

District

Name (under which you were convicted):

Docket or Case No.:

Place of Confinement:

Prisoner No.:

UNITED STATES OF AMERICA

Movant (include name under which you were convicted)

MOTION

(a) Name and location of court that entered the judgment of conviction you are challenging:

(b) Criminal docket or case number (if you know):

(a) Date of the judgment of conviction (if you know):

(b) Date of sentencing:

Length of sentence:

4. Nature of crime (all counts):

(1) Notguilty Q

(a) What was your plea? (Check one)
(2) Guilty O (3) Nolo contendere (no contest) O

(b} If you entered a guilty plea to one count or indictment, and a not guilty plea to another count

or indictment, what did you plead guilty to and what did you plead not guilty to?

If you went to trial, what kind of trial did you have? (Check one) Jury O Judge only Q
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7. Did you testify at a pretrial hearing, trial, or post-trial hearing? Yes O No O
8. Did you appeal from the judgment of conviction? Yes Q No O
9. If youdid appeal, answer the following:
(a) Name of court:
(b) Docket or case number (if you know):
(¢) Result:

(d) Date of result (if you know}:
(e) Citation to the case (if you know):

(D) Grounds raised:

(g) Did you file a petition for certiorari in the United States Supreme Court? Yes @ No Q

If “Yes,” answer the following:

(1) Docket or case number (if you know):
(2) Result:

(3) Date of result (if you know):
(4) Citation to the case (if you know):

(5) Grounds raised:

10. Other than the direct appeals listed above, have you previously filed any other motions,
petitions, or applications concerning this judgment of conviction in any court?
Yes @ No Q
11. If your answer to Question 10 was “Yes,” give the following information:

(a) (1) Name of court:

(2) Docket or case number (if you know):
(3) Date of filing (if you know):
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(4) Nature of the proceeding:

(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your motion, petition, or

application? Yes 11 No Q

(7) Result:

(8) Date of result (if you know):
(b) If you filed any second motion, petition, or application, give the same information:

(1) Name of court:

(2) Docket or case number (if you know):
(3) Date of filing (if you know):
(4) Nature of the proceeding:

(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your motion, petition, or
application? Yes O No O

(7} Result:
(8) Date of result (if you know):

{(c) Did you appeal to a federal appellate court having jurisdiction over the action taken on your

motion, petition, or application?
(1) First petition: Yes O No Q
(2) Second petition: Yes O No QO
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(d) If you did not appeal from the action on any motion, petition, or application, explain briefly

why you did not:

12. For this motion, state every ground on which you claim that you are being held in violation of the
Constitution, laws, or treaties of the United States. Attach additional pages if you have more
than four grounds. State the facts supporting each ground.

GROUND ONE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) Direct Appeal of Ground One:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O Ne Q

(2) If you did not raise this issue in your direct appeal, explain why:

(c) Post-Conviction Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes 01 No Q
(2) If your answer to Question (cX1) is “Yes,” state:
Type of motion or petition:

Name and location of the court where the motion or petition was filed:
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Docket or case number (if you know):
Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion, petition, or application?
Yes @ No O

(4) Did you appeal from the denial of your motion, petition, or application?
Yes @ No Q

(5) If your answer to Question (c}{4) is “Yes,” did you raise this issue in the appeal?
Yes @ No O

(6) If your answer to Question (c)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (cX4) or Question (cX5) is “No,” explain why you did not appeal or

raise this issue:

GROUND TWO:

(a) Supporting facts (De not argue or cite law. Just state the specific facts that support your claim.):
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(b} Direct Appeal of Ground Two: )
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O NoQ

(2) If you did not raise this issue in your direct appeal, explain why:

(¢) Post-Conviction Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes @ No Q
{2) If your answer to Question (cX1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

{3) Did you receive a hearing on your motion, petition, or application?
Yes O No O

(4) Did you appeal from the denial of your motion, petition, or application?
Yes O No O

(5) If your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
Yes O3 No U

(6} If your answer to Question (c)4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):
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(7) If your answer to Question (c)4) or Question (cX5) is “No,” explain why you did not appeal or

raise this issue:

GROUND THREE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) Direct Appeal of Ground Three:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No Q

(2) If you did not raise this issue in your direct appeal, explain why:

(c) Post-Conviction Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes O No Q
(2) If your answer to Question (c)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:
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Result (attach a copy of the court’s opinion or order, if available):

(8) Did you receive a hearing on your motion, petition, or application?
Yes 0 No O

(4) Did you appeal from the denial of your motion, petition, or application?
Yes @ No O

(5) I your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No O

(6) If your answer to Question (c)4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question {(c)(4) or Question {c)5) is “No,” explain why you did not appeal or

raise this issue:

GROUND FOUR:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
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(b) Direct Appeal of Ground Four:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes 00 No O

(2) If you did not raise this issue in your direct appeal, explain why:

(¢) Post-Conviction Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes Q No O
(2) If your answer to Question {(c)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion, petition, or application?
Yes O No Q

(4) Did you appeal from the denial of your motion, petition, or application?
Yes 01 No O

(5) If your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
Yes 01 No U

(6) If your answer to Question (cX4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):
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(7) If your answer to Question (c}4) or Question (¢)(5) is “No,” explain why you did not appeal or

raise this issue:

Is there any ground in this motion that you have not previously presented in some federal court?
If so, which ground or grounds have not been presented, and state your reasons for not

presenting them:

Do you have any motion, petition, or appeal now pending (filed and not decided yet) in any court
for the judgment you are challenging? YesQ NoQ

If “Yes,” state the name and location of the court, the docket or case number, the type of

proceeding, and the issues raised.

Give the name and address, if known, of each attorney who represented you in the following
stages of the judgment you are challenging:
{a) At preliminary hearing:

(b) At arraignment and plea:

(c) At trial:

(d) At sentencing:
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(e) On appeal:

(f) In any post-conviction proceeding:

(g) On appeal from any ruling against you in a post-conviction proceeding:

Were you sentenced on more than one count of an indictment, or on more than one indictment, in
the same court and at the same time? Yes O No O

Do you have any future sentence to serve after you complete the sentence for the judgment that
you are challenging? Yes ONo OO

{a) If so, give name and location of court that imposed the other sentence you will serve in the

future:

(b) Give the date the other sentence was imposed:
(c) Give the length of the other sentence:
(d) Have you filed, or do you plan to file, any motion, petition, or application that challenges the

judgment or sentence to be served in the future? Yes O No O
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18. TIMELINESS OF MOTION: If your judgment of conviction became final over one year ago, you

must explain why the one-year statute of limitations as contained in 28 U.S.C. § 2255 does not

bar your motion.*

* The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) as contained in 28 U.S.C.
§ 2255, paragraph 6, provides in part that:
A one-year period of limitation shall apply to a motion under this section. The limitation period
shall run from the latest of —
(1) the date on which the judgment of conviction became final;
(2) the date on which the impediment to making a motion created by governmental action in
violation of the Constitution or laws of the United States is removed, if the movant was
prevented from making such a motion by such governmental action;
(3) the date on which the right asserted was initially recognized by the Supreme Court, if
that right has been newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or
(4) the date on which the facts supporting the claim or claims presented could have been
discovered through the exercise of due diligence.
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Therefore, movant asks that the Court grant the following relief:

or any other relief to which movant may be entitled.

Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct
and that this Motion under 28 U.S.C. § 2255 was placed in the prison mailing system on

(month, date, year).

Executed (signed) on (date).

Signature of Movant

If the person signing is not movant, state relationship to movant and explain why movant is not

signing this motion.

IN FORMA PAUPERIS DECLARATION

{Insert appropriate court]

k %k % k%
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JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE LEONIDAS RALPH MECHAM
OF THE UNITED STATES Secretary
Presiding

November 17, 2003

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES AND THE
ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the authority
conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for consideration of the
Court proposed amendments to Rule 35 of the Federal Rules of Criminal Procedure; and Rules 1
through 11 of the Rules Governing Section 2254 Cases in the United States District Courts,
Rules 1 through 12 of the Rules Governing Section 2255 Cases in the United States District
Courts, and the forms accompanying the Section 2254 and Section 2255 Rules. The Judicial
Conference recommends that these amendments be approved by the Court and transmitted to the
Congress pursuant to law.

For your assistance in considering these proposed amendments, I am transmitting an
excerpt from the Report of the Committee on Rules of Practice and Procedure to the Judicial
Conference and the Report of the Advisory Committee on the Federal Rules of Criminal
Procedure,

Leonidas Ralph Mecham
Secretary

Attachments
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EXCERPT FROM THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

ok kK
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments to
to Rules 35, 41, and the Rules Governing § 2254 Cases and § 2255 Proceedings and
accompanying forms with a recommendation that they be approved and transmitted to the
Judicial Conference. The amendments to Rule 35 were published for public comment in August
2001, and the amendments to Rule 41 and the § 2254 and § 2255 Rules and accompanying forms
were published for public comment in August 2002. Neither public hearing scheduled for the
proposed amendments was held because no one reqﬁested to testify.

The proposed amendments to Rule 35 define “sentencing” as used in the rule to mean the
“oral announcement of the sentence” for purposes of correcting a sentence. The clarification
eliminates the potential ambiguity in the meaning of “sentencing,” which triggers the seven-day
period for making corrections in a sentence. The advisory committee originally proposed to
define “sentencing” to be the “entry of judgment,” which triggers many other time periods in the
appellate rules. But the advisory committee agreed with the weight of the public comments that
“oral announcement of sentencing” is preferable.

Defining “sentencing” to mean the “oral announcement of the sentence” represents the
majority view of the courts of appeals addressing the issue. The advisory committce determined
that there likely would be less confusion generated if the majority view were adopted. More

practitioners are accustomed to computing their time to file a Rule 35 motion from the “oral
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announcement of the sentence” than from the “entry of judgment.” Furthermore, the entry of
judgment may be delayed for substantial periods of time for any number of reasons. Defining
“sentencing” to mean oral announcement of sentence would not expand the time during which a
court could change the sentence, as it might be if the time period were to be triggered by the entry
of judgment. Tﬁe advisory committee concluded that the interests of finality would be better
served by setting the triggering event as the “oral announcement of the sentence.”

Proposed amendments to Rule 41 set out procedures governing the issuance of a tracking-
device warrant and the comprehensive revision of the Rules Governing § 2254 Cases and § 2255
Proceedings conform to recent legislation and reflect the best practices of the courts.

The Committee approved the proposed amendments to Rule 41 for transmission to the
Judicial Conference. The amendments would provide guidance, now found only in the case law,
to judges issuing tracking-device warrants. Following the meeting, the Deputy Attorney General,
who abstained from the vote, requested the Committee to defer transmitting them. In light of the
Deputy’s concerns and because the Department of Justice itself originally proposed the rule
changes, the Committee decided to defer transmitting the proposed amendments. The deferral
would allow the Department of Justice to present its concerns for the Committee’s consideration.

The Rules Governing § 2254 Cases and § 2255 Proceedings are amended not only to
conform to the Antiterrorism and Effective Death Penalty Act of 1996 (Pub. Law No. 104-132)
(AEDPA) and best practices of the courts but also to improve their clarity, consistent with the
recent comprehensive style revision of the Federal Rules of Criminal Procedure. Many of the
§ 2254 Rules are similar or identical to the § 2255 Rules. Although the advisory committee
initially pursued a proposal to consolidate both sets of rules, it ultimately declined to do so

because consolidation raised too many problems.

Rules-Page 2
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The proposed amendments to Rules 1, 10, and 11 of the § 2254 Rules and Rules 1, 10,
11, and 12 of the § 2255 Rules are stylistic only. The proposed amendments to the remaining
rules include more substantive changes noted below.

The proposed amendments to Rules 2 of the § 2254 and § 2255 Rules remove the existing
requiren';ent in the rules that the petition or motion be signed by the petitioner. The amendments
would allow others authorized by law to sign the petition or motion on behalf of the petitioner or
movant, e.g., “next friend,” to do so. The proposed amendments also eliminate the authority of a
clerk of court to return an insufficient petition or motion. Related amendments to Rules 3 of the
§ 2254 and § 2255 Rules would explicitly require the clerk to accept the filings.

Under the proposed amendments to Rules 3 of the § 2254 and § 2255 Rules, the clerk
must file the petition or motion, consistent with Rule 5(e) of the Federal Rules of Civil
Procedure, regardless of whether it fails to comply with these rules or local rules. Only a judge
should refuse to accept a petition for filing, because the consequences of a late filing have
become more serious in light of AEDPA’s one-year statute of limitations. The proposed
amendments also add a provision referring to the statutory one-year limitations that applies to a
petition or motion filed under these rules. The Committee Note observes that the rule does not
refer to the equitable tolling of a statute of limitation, but recognizes that every circuit addressing
the issue has ruled that equitable tolling is available in appropriate circumstances.

Rule 4 of the § 2254 Rules would be amended to eliminate the requirement that the clerk
of court serve a copy of the petition only by certified mail. The other methods of service
authorized by Civil Rule 5 may be used. The amendments would also allow service on
appropriate state officers instead of limiting service to the state attorney general alone. Under the

proposed amendments to Rules 4 of the § 2254 and § 2255 Rules, a respondent may respond to a

Rules-Page 3
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§ 2254 petition or § 2255 motion not only by an answer or other pleading, but also by motion,
including a motion to dismiss.

Rule 5 of the § 2254 Rules would be amended to require that the respondent state whether
any claim of the petitioner is barred by a failure to exhaust state remedies, a procedural bar, non-
retroactivity, or a statute of limitations. It is also amended to require the respondent to provide
the court with copies of any brief filed by the prosecution in the appellate court and the appellate
court’s opinions and dispositive orders relating to the conviction or sentence. The proposed
amendments to Rules 5 of § 2254 Rules and § 2255 Rules adopt the practices of jurisdictions that
explicitly provide an opportunity for the petitioner or movant to file a “reply” to the respondent’s
answer within a time fixed by the judge. The rules use the general term “reply” to refer to a
petitioner’s or movant’s response to the answer, instead of the term “traverse.”

The proposed amendments to Rules 6 of the § 2254 and § 2255 Rules add the
requirement that the parties must provide reasons for requested discovery. Any proposed
interrogatory and request for admission must accompany the discovery request, which must also
specify any requested documents. These proposed changes reflect common practice in the
courts.

Rules 7 of the § 2254 and § 2255 Rules clarify the authority of a judge to direct parties to
submit to the court materials to assist it in its deliberations. The existing rules may be read
narrowly to limit the court’s authority to request only certain information in the record.

Under the proposed amendments to Rules 8 of the § 2254 and § 2255 Rules, a copy of the
magistrate judge’s findings may be delivered to all parties not only by mail, as required under the
present rules, but also by any of the Civil Rule 5(b) service methods.

Rules 9 of the § 2254 and § 2255 Rules delete the provisions governing the dismissal of

delayed § 2254 petitions or § 2255 motions. The AEDPA’s one-year statute of limitations
Rules-Page 4
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renders the provision unnecessary and potentially confusing. The amendments also reflect the
requirement in the AEDPA that the petitioner or movant obtain approval from the appropriate
court of appeals authorizing the district court to consider a second or successive petition or
motion.

The proposed comprehensive revision of the model forms for filing a § 2254 petition or a
§ 2255 motion simplify the language and reflect the amendments proposed to the § 22?4 and
§ 2255 Rules, including provisions conforming to the AEDPA. The revisions specifically refer
to the one-year statute of limitations and require that all grounds of relief be stated in the forms.
Space is provided for reasons explaining an untimely filing.

The revised forms omit the illustrative lists of the most frequently cited grounds for relief
in § 2254 cases and § 2255 proceedings. Some members of the advisory committee believed that
the lists were useful, because they might narrow the issues presented to the court by focusing the
petitioner’s or movant’s attention on discrete, articulable issues. But a majority of the advisory
committee concluded that the lists were not particularly helpful and encouraged unsupported
allegations. Moreover, no list could be comprehensive.

The advisory committee believed that requesting in the forms information regarding an
earlier motion, petition, or other application concerning the judgment of conviction is essential to
the efficient handling of petitions and motions under the § 2254 and § 2255 Rules. Many
petitions or motions filed under the § 2254 and § 2255 Rules are quickly disposed of because
they do not comply with AEDPA’s requirements. Absent the requested information, the
respondent and the court could waste time and energy exploring the merits of the claims that
would ultimately be barred by AEDPA. The advisory committee did not agree that providing
this information would shift the burden to demonstrate an affirmative defense from the

respondent to the petitioner or movant.
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The revised forms may be signed by a person other than the petitioner or movant when
authorized by law. The “in forma pauperis” declaration relieving the petitioner or movant of
paying the $5 filing fee is left intact. The advisory committee determined that expanding the
form to require more information than the proposed forms do would be counterproductive and
unreasonable.

The Committee concurred with the advisory committee’s recommendations.

Recommendation: That the Judicial Conference approve the proposed

amendments to Criminal Rule 35 and the Rules Governing § 2254 Cases and

§ 2255 Proceedings and accompanying forms and transmit them to the Supreme

Court for its consideration with a recommendation: that they be adopted by the
Court and transmitted to Congress in accordance with the law.

# ok ok k k
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H. Action Items—Summary and Recommendations.

The Advisory Committee on the Criminal Rules met on
April 28 and 29, 2003, and acted on a number of proposed
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amendments. This report addresses matters discussed by the
Committee at that meeting. First, the Committee considered public
comments on proposed amendments to the following Rules:

e Rule 35. Correcting or Reducing a Sentence; Addition
of Definition for Sentencing.

* k ¥ ok ¥

e Rules Governing § 2254 and § 2255 Proceedings and
Accompanying Forms.

As noted in the following discussion, the Advisory
Committee proposes that those amendments be approved by the
Committee and forwarded to the Judicial Conference.

* Kk k¥

ITII.  Action Items—Recommendations to Forward
Amendments to the Judicial Conference

A, Summary and Recommendations.

At its June 2001 meeting, the Standing Committee
approved the publication of proposed amendments to Rule 35 for
public comment and in June 2002, the committee approved
proposed amendments to . . . the Rules Governing § 2254 and
§ 2255 Proceedings. The comment period for the proposed
amendment to Rule 35 was closed on February 15, 2002, and the
comment period for the proposed amendments to the other rules
closed on February 15, 2003. In response, the Advisory
Committee received written comments from a number of persons
and organizations commenting on all or some of the Committee’s
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proposed amendments to the rules. The Committee has made
several changes to rules and recommends that all of the proposed
amendments be forwarded to the Judicial Conference for approval
and transmittal to the Supreme Court. The following discussion
briefly summarizes the proposed amendments.

B. ACTION ITEM—Rule 35. Correcting or
Reducing a Sentence.

Several years ago, after the restyled rules were published
for comment, the Committee considered an issue raised by
members of the Appellate Rules Committee regarding possible
conflict over what was meant by the term “imposition of sentence”
in original Rule 35(c) (now restyled Rule 35(a)), which serves as
the triggering event for the 7-day period for making corrections to
the sentence. Initially, the Committee decided to use the term
“oral announcement of sentence,” but then later determined that
the rule should be more consistent with Appellate Rule 4 and any
other rules that might specify when the right to appeal is triggered.
Thus, it proposed an amendment that would include in the rule a
new definitional section that stated that for purposes of Rule 35,
sentencing meant “entry of the judgment.” That amendment was
published for comment and the comment period expired in
February 2002.

At the April 2002 meeting, the Committee considered the
seven written comments on the proposed amendment. The
comments were mixed. While the Department of Justice, the
Federal Bar Association, the Committee on the U.S. Courts of the
State Bar of Michigan, and the NACDL opposed the amendment,
the State Bar of California Commitiee on Federal Courts, the
Federal Magistrate Judges Assn., and Judge David Lawson
endorsed the amendment.
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The public comments opposing the amendment cited
concerns about interjecting more uncertainty into the area,
expanding the time during which the court could change the
sentence, and adopting the minority view of the circuit courts that
have addressed the issue. On the other hand, those endorsing the
amendment believed that it would clarify an ambiguity in the rule
and make it more consistent with Appellate Rule 4.

Following additional discussion the Committee voted to
use the term “oral announcement” throughout Rule 35 and to
forward the amendment to the Standing Committee for action.
However, shortly after the Criminal Rules Committee’s meeting, it
became apparent that approach would result in unwieldy language.
Thus, the rule was not forwarded to the Standing Committee in
June 2002. Instead, at its September 2002 meeting, the Committee
reverted to the original concept of including a special definition of
sentencing and instructed the Reporter to prepare the draft. That
draft was considered and approved at the Committee’s April 2003
meeting.

The Committee does not believe that the proposed
amendment needs to be republished. A copy of the rule,
Committee Note, summary of the written comments, and a GAP
report are at Appendix A.

Recommendation—The Committee recommends that the
amendments to Rule 35 be approved and forwarded to the Judicial
Conference.

* %k %k k %
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D. ACTION ITEM—Rules Governing § 2254 and
§ 2255 Rules and Accompanying Forms

Following successful restyling of the Criminal Rules, the
Committee obtained approval from the Standing Committee to
proceed with a review of the Rules Governing § 2254 and § 2255
Proceedings (the “Habeas Rules”). Under the chairmanship of
Judge David Trager, and with the assistance of the style
subcommiittee, the Committee recommended a number of style and
substantive changes to the rules themselves and also to the
accompanying official forms. The rules and forms were published
for comment in 2002 and the comment period ended on February
15, 2003. The Committee received a large number of comments
from individuals and organizations.

At its April 2003 meeting, the Committee considered those
comments and made a number of changes to the rules as published.
A copy of the rules, Committee Notes, forms, summary of written
comments, and GAP reports are at Appendix C.

Recommendation—The Committee recommends that the
amendments to the Rules Governing § 2254 Proceedings and the
Rules Governing § 2255 Proceedings, and the forms
accompanying those rules be approved and forwarded to the
Judicial Conference.

k % % * %
Attachments:

Appendix A. Rule 35. Correction or Reduction of Sentence.
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Appendix C. Rules Governing § 2254 and § 2255 Proceedings
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE’*

Rule 35. Correcting or Reducing a Sentence

% % k % ¥

{(c) _“Sentencing” Defined. As used in this rule,

“sentencing” means the oral announcement of the

sentence.

COMMITTEE NOTE

Rule 35(c) is a new provision, which defines sentencing for
purposes of Rule 35 as the oral announcement of the sentence.

Originally, the language in Rule 35 had used the term
“imposition of sentence.” The term “imposition of sentence” was
not defined in the rule and the courts addressing the meaning of the
term were split. The majority view was that the term meant the
oral announcement of the sentence and the minority view was that
it meant the entry of the judgment. See United States v. Aguirre,
214 F.3d 1122, 1124-25 (9th Cir. 2000) (discussion of original
Rule 35(c) and citing cases). During the restyling of all of the
Criminal Rules in 2000 and 2001, the Committee determined that
the uniform term “sentencing” throughout the entire rule was the
more appropriate term. After further reflection, and with the
recognition that some ambiguity may still be present in using the
term “sentencing,” the Committee believes that the better approach
is to make clear in the rule itself that the term “sentencing” in Rule
35 means the oral announcement of the sentence. That is the

‘New material is underlined; matter to be omitted is lined through.
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2 FEDERAL RULES OF CRIMINAL PROCEDURE

meaning recognized in the majority of the cases addressing the
issue.

Changes Made After Publication and Comment. The
Committee changed the definition of the triggering event for the
timing requirements in Rule 35 to conform to the majority view in
the circuit courts and adopted a special definitional section, Rule
35(c), to define sentencing as the “oral announcement of the
sentence.”
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PROPOSED AMENDMENTS TO THE
RULES FOR PROCEEDINGS UNDER 28 US.C. § 2254

Present Rules Proposed Amended Rules
Rule 1. Scope of Rules Rule 1. Scope
(a) Applicable to cases involving custody pursuanttoa | (a) Cases Involving a Petition under 28 U.S.C.
judgment of a state court. These rules govern the § 2254. These rules govern a petition for a writ of
procedure in the United States district courts on habeas corpus filed in a United States district court
applications under 28 US.C. § 2254: under 28 U.S.C. § 2254 by:
{1) by a person in custody pursuant to a judgment of a {1} aperson in custody under a state-court
state court, for a determination that such custody is in judgment who seeks a determination that the
violation of the Constitution, laws, or treaties of the United custody violates the Constitution, laws, or
States; and treaties of the United States; and
(2) by a person in custody pursuant to a judgment of either (2) aperson in custody under a state-court or
a state or a federal court, who makes application for a federal-court judgment who seeks a
determination that custody to which he may be subject in determination that future custody under a state-
the future under a judgment of a state court will be in court judgment would violate the Constitution,
violation of the Constitution, Jaws, or treaties of the United laws, or treaties of the United States.
States.
(b) Other situations. In applications for habeas corpus in | (b) Other Cases. The district court may apply any or all
cases not covered by subdivision (a), these rules may be of these rules to a habeas corpus petition not covered
applied at the discretion of the United States district court. by Rule I(a).

COMMITTEE NOTE

The language of Rule 1 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic and no sub ive change is intended
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Rule 2. Petition

Rule 2. The Petition

(a) Applicants in present custody. If the applicant is
presently in custody pursuant to the state judgment in
question, the application shall be in the form of a petition
for a writ of habeas corpus in which the state officer
having custody of the applicant shall be named as
respondent.

(a) Current Custody; Naming the Respondent. If the
petitioner is currently in castody under a state-court
Jjudgment, the petition must name as respondent the
state officer who has custody.

{b) Applicants subject to future custody. If the applicant is
not presently in custody pursuant to the state judgment
against which he seeks relief but may be subject to such
custody in the future, the application shall be in the form
of a petition for a writ of habeas corpus with an added
prayer for appropriate relief against the judgment which he
seeks to attack. Tn such a case the officer having present
custody of the applicant and the attorney general of the
state in which the judgment which he seeks to attack was
entered shall each be named as respondents.

(b

=

Future Custody; Naming the Respondents and
Specifying the Judgment. If the petitioner is not yet
in custody — but may be subject to future custody —
under the state-court judgment being contested, the
petition must name as respondents both the officer
who has current custody and the attorney general of
the state where the judgment was entered. The
petition must ask for relief from the state-court
judgment being contested.

(c) Form of Petition. The petition shall be in substantially
the form annexed to these rules, except that any district
court may by local rule require that petitions filed with it
shall be in a form prescribed by the local rule. Blank
petitions in the prescribed form shall be made available
without charge by the clerk of the district court to
applicants upon their request. It shall specify all the
grounds for relief which are available to the petitioner and
of which he has or by the exercise of reasonable diligence
should have knowledge and shall set forth in summary
form the facts supporting each of the grounds thus
specified. It shall also state the relief requested. The
petition shall be typewritten or legibly handwritten and
shall be signed under penalty of perjury by the petitioner.

{¢) Form. The petition must:

(1) specify all the grounds for relief available to
the petitioner;

(2) state the facts supporting each ground;
(3) state the relief requested;

(4) be printed, typewritten, or legibly handwritten;
and

{5) be signed under penaity of perjury by the
petitioner or by a person authorized to sign it
for the petitioner under 28 U.S.C. § 2242.
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(d) Petition to be directed to judgments of one court (d) Standard Form. The petition must substantially

only. A petition shall be limited to the assertion of a claim follow either the form appended to these rulesora
for relief against the judgment or judgments of a single form prescribed by a local district-court rule. The
state court (sitting in a county or other appropriate political clerk must make forms available to petitioners
subdivision). If a petitioner desires to attack the validity of without charge.

the judgments of two or more state courts under which he
is in custody or may be subject to future custody, as the
case may be, he shall do so by separate petitions.

(e) Return of insufficient petition. If a petition received {e) Separate Petitions for Judgments of Separate

by the clerk of a district court does not substantiaily Courts. A petitioner who seeks relief from

comply with the requirements of rule 2 or rule 3, it may judgments of more than one state court must file a

be returned to the petitioner, if a judge of the court so separate petition covering the judgment or judgments
directs, together with a statement of the reason for its of each court.

return. The clerk shall retain a copy of the petition.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no sut ive change is ded, except as described below.

Revised Rule 2(c)(5) has been amended by removing the requirement that the petition be signed personally by
the petitioner. Asreflected in 28 U.S.C. § 2242, an application for habeas corpus relief may be filed by the person who
is seeking relief, or by someone acting on behalf of that person. See, e.g., Whifmore v. Arkansas, 495 U.S. 149 (1990)
(discussion of requisites for “next friend” standing in petition for habeas corpus). Thus, under the amended rule the
petition may be signed by petitioner personally or by someone acting on behalf of the petitioner, assuming that the
person is authorized to do so, for example, an attorney for the petitioner. The Committee envisions that the courts will
apply third-party, or “next-friend,” standing analysis in deciding whether the signer was actually authorized to sign the
petition on behalf of the petitioner.

The language in new Rule 2(d) has been changed to reflect that a petitioner must substantially follow the
standard form, which is appended to the rules, or a form provided by the court. The current rule, Rule 2(c), seems to
indicate a preference for the standard “national” form. Under the amended rule, there is no stated preference. The
Committee understood that current practice in some courts js that if the petitioner first files a petition using the national
form, the courts may then ask the petitioner to supplement it with the local form.

Current Rule 2(e), which provided for returning an insufficient petition, has been deleted. The Committee
believed that the approach in Federal Rule of Civil Procedure 5(e) was more appropriate for dealing with petitions that
do not conform to the form requirements of the rufe. That Rule provides that the clerk may not refuse to accept a filing
solely for the reason that it fails to comply with these rules or local rules, Before the adoption of a one-year statute of
fimitations in the Antiterrorism and Effective Death Penalty Act of 1996, 110 Stat. 1214, the petitioner suffered no
penalty, other than delay, if the petition was deemed insufficient. Now that a one-year statute of limitations applies to
petitions filed under § 2254, see 28 U.S.C. § 2244(d)(1), the court’s dismissal of a petition because it is not in proper
form may pose a significant penalty for a petitioner, who may not be able to file another petition within the one-year
Himitations period. Now, under revised Rule 3(b), the clerk is required to file a petition, even though it may otherwise
fail to comply with the provisions in revised Rule 2(c). The Committee believed that the better procedure was to accept
the defective petition and require the petitioner to submit a corrected petition that conforms to Rule 2(¢).
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Rule 3. Filing Petition

Rule 3. Filing the Petition; Inmate Filing

{2) Place of filing; copies; filing fee. A petition shall be
filed in the office of the clerk of the district court. It shall
be accompanied by two conformed copies thereof. It shafl
also be accompanied by the filing fee prescribed by law
unless the petitioner appties for and is given leave to
prosecute the petition in forma pauperis. If the petitioner
desires to prosecute the petition in forma pauperis, he
shall file the affidavit required by 28 U.S.C. § 1915. In all
such cases the petition shall also be accompanied by a
certificate of the warden or other appropriate officer of the
institution in which the petitioner is confined as to the
amount of money or securities on deposit to the
petitioner's credit in any account in the institution, which
certificate may be cousidered by the court in acting upon
his application for leave to proceed in forma pauperis.

{a) Where to File; Copies; Filing Fee. An original
and two copies of the petition must be filed with the
clerk and must be accompanied by:

(1) the applicable filing fee, or

(2) amotion for leave to proceed in forma
pauperis, the affidavit required by 28 U.S.C,
§ 1915, and a certificate from the warden or
other appropriate officer of the place of
confinement showing the amount of money or
securities that the petitioner has in any account
in the institution.

(b) Filing and service. Upon receipt of the petition and
the filing fee, or an order granting leave to the petitioner
to proceed in forma pauperis, and having ascertained that
the petition appears on its face to comply with rules 2 and
3, the clerk of the district court shall file the petition and
enter it on the docket in his office. The filing of the
petition shall not require the respondent to answer the
petition or otherwise move with respect to it unless so
ordered by the court.

(b) Filing. The clerk must file the petition and enter it
on the docket.

(¢) Time to File. The time for filing a petition is
governed by 28 U.S.C. § 2244(d).

(d) Inmate Filing. A paper filed by an inmate confined
in an institution is timely if deposited in the
institution's internal mailing system on or before the
last day for filing. If an institution has a system
designed for legal mail, the inmate must use that
system to receive the benefit of this nile. Timely
filing may be shown by a declaration in compliance
with 28 U.S.C. § 1746 or by a notarized statement,
either of which must set forth the date of deposit and
state that first-class postage has been prepaid.

COMMITTEE NOTE

The language of Rule 3 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no substantive change Is intended except as described below.

The last sentence of current Rule 3(b), dealing with an answer being filed by the respondent, has been moved

to revised Rule 5(a).

Revised Rule 3(b) is new and is intended to paraltel Federal Rule of Civil Procedure 5(e), which provides that

the clerk may not refuse to accept a filing solely for the reason that it fails to comply with these rules or focal rules.
Before the adoption of a one-year statute of Hmitations in the Antiterrorism and Effective Death Penalty Act of 1996,
110 Stat. 1214, the petitioner suffered no penalty, other than delay, if the petition was deemed insufficient. That Act,
however, added a one-year statute of limitations to petitions filed under § 2254, see 28 U.S.C. § 2244(d)1). Thus, a
court's dismissal of a defective petition may pose a significant penalty for a petitioner who may not be able to file a
corrected petition withia the one-year limitations period. The Comumittee believed that the betier procedure was to
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accept the defective petition and reguire the petitioner to submit a corrected petition that conforms to Rule 2. Thus,
revised Rule 3(b) requires the clerk to file a petition, even though it may otherwise fail to comply with Rule 2. The rule,
however, is not limited to those instances where the petition is defective only in form; the clerk would also be required,
for example, to file the petition even though it lacked the requisite filing fee or an in forma pauperis form.

Revised Rule 3(c), which sets out a specific reference to 28 U.S.C. § 2244(d), is new and has been added to
put petitioners on notice that a one-year statute of limitations applies to petitions filed under these Rules. Although the
rule does not address the issue, every circuit that has addressed the issue has taken the position that equitable tolling
of the statute of limitations is available in appropriate circurnstances. See, e.g., Smith v. McGinnis, 208 F.3d 13, 17-18
(2d Cir. 2000); Miller v. New Jersey State Department of Corrections, 145 F.3d 616, 618-19 (3d Cir. 1998); Harris v.
Hutchinson, 209 F.3d 325, 330 (4th Cir. 2000). The Supreme Court has not addressed the question directly. See
Duncan v. Walker, 533 U.S. 167, 181 {2001) (“We ... have no occasion to address the question that Justice Stevens
raises concerning the availability of equitable tolling.”).

Rule 3(d) is new and provides guidance on determining whether a petition from an inmate is considered to have
been filed in a timely fashion. The new provision parallels Federal Rule of Appellate Procedure 25(a)(2)(C).
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Rule 4. Preliminary Consideration by Judge

Rule 4. Preliminary Review; Serving the Petition and
Order

The original petition shall be presented promptly to a
judge of the district court in accordance with the
procedure of the court for the assignment of its business.
The petition shall be examined promptly by the judge to
whom it is assigned. If it plainly appears from the face of
the petition and any exhibits annexed to it that the
petitioner is not entitled to relief in the district court, the
judge shall make an order for its summary dismissal and
cause the petitioner to be notified. Otherwise the judge
shall order the respondent to file an answer or other
pleading within the period of time fixed by the court or to
take such other action as the judge deems appropriate. In
every case a copy of the petition and any order shall be
served by certified mail on the respondent and the
attorney general of the state involved.

The clerk must promptly forward the petition to a judge
under the court’s assignment procedure, and the judge
must promptly examine it. If it plainly appears from the
petition and any attached exhibits that the petitioner is not
entitled to relief in the district court, the judge must
dismiss the petition and direct the clerk to notify the
petitioner. If the petition is not dismissed, the judge must
order the respondent to file an answer, motion, or other
response within a fixed time, or to take other action the
judge may order. In every case, the clerk must serve a
copy of the petition and any order on the respondent and
on the attorney general or other appropriate officer of the
state involved.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic and no ive change is i

ded, except as described below.

The amended rule reflects that the response to a habeas petition may be a motion.

The requirement that in every case the clerk must serve a copy of the petition on the respondent by certified
mail has been deleted. In addition, the current requirement that the petition be sent to the Attorney General of the state
has been modified to reflect practice in some jurisdictions that the appropriate state official may be someone other than
the Attorney General, for example, the officer in charge of a local confinement facility. This comports with a similar
provision in 28 U.S.C. § 2252, which addresses notice of habeas corpus proceedings to the state’s attorney general ot

other appropriate officer of the state.
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Rule 5. Answer; Contents

Rule 5. The Answer and the Reply

The answer shall respond to the allegations of the petition.

In addition it shall state whether the petitioner has
exhausted his state remedies including any
post-conviction remedies available to him under the
statutes or procedural rules of the state and including also
his right of appeal both from the judgment of conviction
and from any adverse judgment or order in the
post-conviction proceeding.

(a) When Required. The respondent is not required to

answer the petition unless a judge so orders.
(b) Contents: Addressing the Allegations; Stating a
Bar. The answer must address the allegations in the
petition. In addition, it must state whether any
claim in the petition is barred by a failure to exhaust
state remedies, a procedural bar, non-retroactivity,
or a statute of limitations.

The answer shall indicate what transcripts (of pretrial,
trial, sentencing, and post-conviction proceedings) are
available, when they can be furnished, and also what
proceedings have been recorded and not transcribed.
‘There shall be attached to the answer such portions of
the transcripts as the answering party deems relevant. The
court on its own motion or upon request of the petitioner
may order that further portions of the existing transeripts
be furnished or that certain portions of the non-
transcribed proceedings be transcribed and furnished. If a
transcript is neither available nor procurable, a narrative
summary of the evidence may be submiited.

(¢} Contents: Transcripts. The answer must also
indicate what transcripts (of pretrial, trial,
sentencing, or post-conviction proceedings) are
available, when they can be furnished, and what
proceedings have been recorded but not transcribed.
The respondent must attach to the answer parts of
the transcript that the respondent considers relevant.
The judge may order that the respondent furnish
other parts of existing transcripts or that parts of
untranscribed recordings be transcribed and
furnished. If a transcript cannot be obtained, the
respondent may submit a narrative summary of the
evidence.

If the petitioner appealed from the judgment of conviction
or from an adverse judgment or order in a post-conviction
proceeding, a copy of the petitioner's brief on appeal and
of the opinion of the appellate court, if any, shall also be
filed by the respondent with the answer.

(d) Contents: Briefs on Appeal and Opinions. The

respondent must also file with the answer a copy oft

{1} any brief that the petitioner submitted in an
appellate court contesting the conviction or
sentence, or contesting an adverse judgment or
order in a post-conviction proceeding;

(2) any brief that the prosecution submitted in an

appellate court relating to the conviction or

sentence; and

(3) the opinions and dispositive orders of the

appellate court relating to the conviction or the

sentence.

(¢}  Reply. The petitioner may submit a reply to the

respondent’s answer or other pleading within a

time fixed by the judge.
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COMMITTEE NOTE

The language of Rule 5 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no sut ive change is § ded, except as described below.

Revised Rule 5(a), which provides that the respondent is not required to file an answer to the petition, unless
a judge so orders, is taken from current Rule 3(b). The revised rule does not address the practice in some districts,
where the respondent files a pre-answer motion to dismiss the petition. But revised Rule 4 permits that practice and
reflects the view that if the court does not dismiss the petition, it may require (or permit) the respondent to file a motion.

Rule 5(b) has been amended to require that the answer address not only failure to exhaust state remedies, but
also procedural bars, non-retroactivity, and any statute of limitations. Although the latter three matters are not
addressed in the current rule, the Committee intends no substantive change with the additional new language. See, e.g.,
28 U.S.C. § 2254(b)(3). Instead, the Committee believes that the explicit mention of those issues in the rule conforms
to current case law and statutory provisions. See, e.g., 28 U.S.C. § 2244(d)(1).

Revised Rule 5(d) includes new material. First, Rule 5(d)(2), requires a respondent — assuming an answer is
filed — to provide the court with a copy of any brief submitted by the prosecution to the appellate court. And Rule 5(d)(3)
now provides that the respondent also file copies of any opinions and dispositive orders of the appellate court concerning
the conviction or sentence. These provisions are intended to ensure that the court is provided with additional information
that may assist it in resolving the issues raised, or not raised, in the petition.

Finally, revised Rule 5(¢) adopts the practice in some jurisdictions of giving the petitioner an opportunity to file
a reply to the respondent’s answer. Rather than using terms such as “traverse,” see 28 U.S.C. § 2248, to identify the
petitioner’s response to the answer, the rule uses the more general term “reply.” The Rule prescribes that the court set
the time for such responses and in lieu of setting specific time limits in each case, the court may decide to include such
time limits in its local rules.
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Rule 6. Discovery

Rule 6. Discovery

{a) Leave of court required. A party shall be entitled to
invoke the processes of discovery available under the
Federal Rules of Civil Procedure if, and to the extent that,
the judge in the exercise of his discretion and for good
cause shown grants leave to do so, but not otherwise. If
necessary for effective utilization of discovery procedures,
counsel shall be appointed by the judge for a petitioner
who qualifies for the appointment of counsel under 18
U.S.C. § 3006A(g).

(a) Leave of Court Required. A judge may, for good
cause, authorize a party to conduct discovery under
the Federal Rules of Civil Procedure and may limit
the extent of discovery. If necessary for effective
discovery, the judge must appoint an attorney for a
petitioner who qualifies to have counsel appointed

under 18 U.S.C. § 3006A.

(b) Requests for discovery. Requests for discovery shall (b) Requesting Discovery. A party requesting
be accompanied by a statement of the interrogatories or discovery must provide reasons for the request. The
requests for admission and a list of the documents, if any, request must also include any proposed
sought to be produced. interrogatories and requests for admission, and must
specify any requested documents.

(¢) Expenses. If the respondent is granted leave to take the | (¢} Deposition Expenses. If the respondent is granted
deposition of the petitioner or any other person the judge leave to take a deposition, the judge may require the
may as a condition of taking it direct that the respondent respondent to pay the travel expenses, subsistence
pay the expenses of travel and subsistence and fees of expenses, and fees of the petitioner’s attorney to
counsel for the petitioner to attend the taking of the attend the deposition.
deposition.

COMMITTEE NOTE

The language of Rule 6 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic and no sut change is i ded

Although current Rule 6(b) contains no requirement that the parties provide reasons for the requested discovery,
the revised rule does so and also includes a requirement that the request be accompanied by any proposed
interrogatories and requests for admission, and must specify any requested documents. The Committee believes that
the revised rule makes explicit what has been implicit in current practice.
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Rule 7. Expansion of Record

Rule 7. Expanding the Record

(a) Direction for expansion. If the petition is not
dismissed summarily the judge may direct that the record
be expanded by the parties by the inclusion of additional
materials relevant to the determination of the merits of the
petition.

(a) In General. If the petition is not dismissed, the
judge may direct the parties to expand the record by
submitting additional materials relating to the
petition. The judge may require that these materials
be authenticated.

(b) Materials to be added. The expanded record may
inctude, without limitation, letters predating the filing of
the petition in the district court, documents, exhibits, and
answers under oath, if so directed, to written
interrogatories propounded by the judge. Affidavits may
be submitted and considered as a part of the record.

{b) Types of Materials. The materials that may be
required include letters predating the filing of the
petition, documents, exhibits, and answers under
oath to written interrogatories propounded by the
judge. Affidavits may also be submitted and
considered as part of the record.

(c) Submission to opposing party. In any case in which
an expanded record is directed, copies of the letters,
documents, exhibits, and affidavits proposed to be
included shalf be submitted to the party against whom
they are to be offered, and he shall be afforded an
opportunity to admit or deny their correctness.

{d) Authentication. The court may require the
authentication of any material under subdivision (b} or

{c).

(c) Review by the Opposing Party. The judge must
give the party against whom the additional materials
are offered an opportunity to admit or deny their
correctness.

COMMITTEE NOTE

The language of Rule 7 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic and no sub ive change is i

ded, except as noted below.

Revised Rule 7(a) is not intended to restrict the court’s authority to expand the record through means other than
requiring the parties themselves to provide the information. Further, the rule has been changed to remove the reference
to the “merits” of the petition in the recognition that a court may wish to expand the record in order to assist it in

deciding an issue other than the merits of the petition.

The language in current Rule 7(d), which deals with anthentication of materials in the expanded record, has

been moved to revised Rule 7(a).
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Rule 8. Evidentiary Hearing

Rule 8. Evidentiary Hearing

(a) Determination by court. If the petition is not
dismissed at a previous stage in the proceeding, the judge,
after the answer and the transcript and record of state
court proceedings are filed, shall, upon a review of those
proceedings and of the expanded record, if any, determine
whether an evidentiary hearing is required. If it appears
that an evidentiary hearing is not required, the judge shall
make such disposition of the petition as justice shail
require.

{a) Determining Whether to Hold a Hearing. If the
petition is not dismissed, the judge must review the
answer, any transcripts and records of state-court
proceedings, and any materials submitted under
Rule 7 to determine whether an evidentiary hearing
js warranted.

(b) Function of the magistrate.

(1) When designated to do so in accordance with 28
U.S.C. § 636(b), a magistrate may conduct hearings,
including evidentiary hearings, on the petition, and submit
to a judge of the court proposed findings of fact and
recommendations for disposition.

(2) The magistrate shall file proposed findings and
recommendations with the court and a copy shall
forthwith be mailed to all parties.

(3) Within ten days after being served with a copy, any
party may serve and file written objections to such
proposed findings and recommendations as provided by
rules of court.

(4) A judge of the court shall make a de novo
determination of those portions of the report or specified
proposed findings or recommendations to which objection
is made. A judge of the court may accept, reject, or
modify in whole or in part any findings or
recommendations made by the magistrate.

(b) Reference to a Magistrate Judge. A judge may,
under 28 U.S.C. § 636(b), refer the petition to a
magistrate judge to conduct hearings and to file
proposed findings of fact and recommendations for
disposition. When they are filed, the clerk must
promptly serve copies of the proposed findings and
recommendations on all parties. Within 10 days
after being served, a party may file objections as
provided by local court rule. The judge must
determine de novo any proposed finding or
recommendation to which objection is made. The
judge may accept, reject, or modify any proposed
finding or recommendation.




86

(c) Appointment of counsel; time for hearing. If an (c) Appointing Counsel; Time of Hearing. If an
evidentiary hearing is required the judge shall appoint evidentiary hearing is warranted, the judge must
counsel for a petitioner who qualifies for the appointment appoint an attorney to represent a petitioner who

of counsel under 18 U.S.C. § 3006A(g) and the hearing qualifies to have counsel appointed under 18 U.S.C.
shall be conducted as promptly as practicable, having § 3006A. The judge must conduct the hearing as
regard for the need of counsel for both parties for soon as practicable after giving the attorneys
adequate time for investigation and preparation. These adequate time to investigate and prepare. These
rules do not limit the appointment of counsel under 18 rules do not limit the appointment of counsel under
U.S.C. § 3006A at any stage of the case if the interest of § 3006A at any stage of the proceeding.

justice so requires.

COMMITTEE NOTE

The language of Rule 8 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no substantive change is intended.

Rule 8(a) is not intended to supersede the restrictions on evidentiary hearings contained in 28 US.C.
§ 2254(e)(2).

The requirement in current Rule 8(b)(2) that a copy of the magistrate judge’s findings must be promptly mailed
to all parties has been changed in revised Rule 8(b) to require that copies of those findings be served on all parties. As
used in this rule, “service” means service consistent with Federal Rule of Civil Procedure 5(b), which allows mailing
the copies.
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Rule 9. Delayed or Successive Petitions

Rule 9. Second or Successive Petitions

{a) Delayed petitions. A petition may be dismissed if it
appears that the state of which the respondent is an officer
has been prejudiced in its ability to respond to the petition
by delay in its filing unless the petitioner shows that it is
based on grounds of which he could not have had
knowledge by the exercise of reasonable diligence before
the circumstances prejudicial to the state occurred.

(b) Successive petitions. A second or successive petition
may be dismissed if the judge finds that it fails to allege
new or different grounds for relief and the prior
determination was on the merits or, if new and different
grounds are alleged, the judge finds that the failure of the
petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.

Before p ing a second or suc ive petition, the
petitioner must obtain an order from the appropriate court
of appeals authorizing the district court to consider the
petition as required by 28 U.S.C. § 2244(b)3) and (4).

COMMITTEE NOTE

The Janguage of Rule 9 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be

1 Aod

ive change is i

stylistic and no

except as noted below.

First, current Rule 9(a) has been deleted as unnecessary in light of the applicable one-year statute of limitations

for § 2254 petitions, added as part of the Antiterrorism a

Second, current Rule 9(b), now Rule 9, has bee

nd Effective Death Penalty Act of 1996, 28 U.S.C. § 2244(d).

0 changed to also reflect provisions in the Antiterrorism and

Effective Death Penalty Act of 1996, 28 U.S.C. § 2244(b)(3) and (4), which now require a petitioner to obtain approval
from the appropriate court of appeals before filing a second or successive petition.

Finally, the title of Rule 9 has been changed to reflect the fact that the only topic now addressed in the rules

is that of second or successive petitions.
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Rule 10. Powers of Magistrates Rule 10. Powers of a Magistrate Judge

The duties imposed upon the judge of the district court by | A magistrate judge may perform the duties of a district

these rules may be performed by a United States judge under these rules, as authorized under 28 U.S.C.
magistrate pursuant to 28 U.S.C. § 636. § 636,
COMMITTEE NOTE

The language of Rule 10 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no sut ive change is intended
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Rule 11. Federal Rules of Civil Procedure; Extent of | Rule 11. Applicability of the Federal Rules of Civil
Applicability Procedure

The Federal Rules of Civil Procedure, to the extent that
they are not inconsistent with these rules, may be applied,
when appropriate, to petitions filed under these rules.

The Federal Rules of Civil Procedure, to the extent that
they are not inconsistent with any statutory provisions or

these rules, may be applied to a proceeding under these
rules.

COMMITTEE NOTE

The language of Rule 11 has been amended as part of general restyling of the rules to make them more easily

understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no sut ive change is intended
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PROPOSED AMENDMENTS TO THE
RULES FOR PROCEEDINGS UNDER 28 US.C. § 2255

Present Rules

Proposed Amended Rules

Rule 1. Scope of Rules

Rule 1. Scope

These rules govern the procedure in the district court on a
motion under 28 U.S.C. § 2255:

(1) by a person in custody pursuant to a judgment of that
court for a determination that the judgment was imposed
in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to impose
such judgment, or that the sentence was in excess of the
maximum authorized by law, or is otherwise subject to
collateral attack; and

These rules govern a motion filed in a United States
district court under 28 U.S.C. § 2255 by:

(a) aperson in custody under a judgment of that court
who seeks a determination that:
)

the judgment violates the Constitution or laws
of the United States;
2

) the court lacked jurisdiction to enter the

judgment;

the sentence exceeded the maximum allowed
by law; or

3)

@

the judgment or sentence is otherwise subject
to collateral review; and
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(2) by a person in custody pursuant to a judgment of 2 (b) aperson in custody under a judgment of a state
state or other federal court and subject to future custody court or another federal court, and subject to future
under a judgment of the district court for a determination custody under a judgment of the district court, who
that such future custody will be in violation of the seeks a determination that:

Constitution or laws of the United States, or that the

district court was without jurisdiction to impose such (1) future custody under a judgment of the district
judgment, or that the sentence was in excess of the court would violate the Constitution or laws of
maximum authorized by law, or is otherwise subject to the United States;

collateral attack.

(2) the district court lacked jurisdiction to enter the
judgment;

{3) the district court’s sentence exceeded the

maximum allowed by law; or

=

(4) the district court’s judgment or sentence is
otherwise subject to collateral review.

COMMITTEE NOTE

The language of Rule 1 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no sub ive change is i ded
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Rule 2. Motion Rule 2. The Motion

(a) Nature of application for relief. If the person is (a) Applying for Relief. The application must be in the

presently in custody pursuant to the federal judgment in form of a motion to vacate, set aside, or correct the

question, or if not presently in custody may be subject to sentence.

such custody in the future pursuant to such judgment, the

application for relief shall be in the form of a motion to

vacate, set aside, or correct the sentence.

{b) Form of Motion. The motion shall be in substantially { (b) Form. The motion must:

the form annexed to these rules, except that any district

court may by local rule require that motions filed with it (1) specify all the grounds for relief available to

shall be in a form prescribed by the local rule. Blank the moving party;

motions in the prescribed form shall be made available .

without charge by the clerk of the district court to (2) state the facts supporting each ground;

applicants upon their request. It shall specify all the

grounds for relief which are available to the movant and (3) state the relief requested;

of which he has or, by the exercise of reasonable

diligence, should have knowledge and shall set forth in {4) be printed, typewritten, or legibly handwritten;

summary form the facts supporting each of the grounds and

thus specified. It shall also state the relief requested. The

motion shall be typewritten or legibly handwritten and (5) be signed under penalty of perjury by the

shall be signed under penalty of perjury by the petitioner. movant or by a person authorized to sign it for
the movant.

{¢}) Standard Form. The motion must substantially
follow either the form appended to these rules ora
form prescribed by a local district-court rule. The
clerk must make forms available to moving parties
without charge.

{¢) Motion to be directed to one judgment only. A (d) Separate Motions for Separate Judgments. A
motion shall be limited to the assertion of a claim for moving party who seeks relief from more than one
relief against one judgment only of the district court. If a judgment must file a separate motion covering each
movant desires to attack the validity of other judgments of judgment.
that or any other district court under which he is in
custody or may be subject to future custody, as the case
may be, he shall do so by separate motions.
{d) Return of insufficient motion. If 2 motion received
by the clerk of a district court does not substantially
comply with the requirernents of rule 2 or rule 3, it may
be returned to the movant, if a judge of the court so
directs, together with a statement of the reason for its
return. The clerk shall retain a copy of the motion.
COMMITTEE NOTE

The language of Rule 2 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no substantive change is intended, except as described below.
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Revised Rule 2(b)(5) has been amended by removing the requirement that the motion be signed personally by
the moving party. Thus, under the amended rule the motion may be signed by movant personaily or by someone acting
on behalf of the movant, assuming that the person is authorized to do so, for example, an attorney for the movant. The
Committee envisions that the courts would apply third-party, or “next-friend,” standing analysis in deciding whether
the signer was actually authorized to sign the motion on behalf of the movant. See generally Whitmore v. Arkansas,
495 U.S. 149 (1990) (discussion of requisites for “next friend” standing in habeas petitions). See also 28 US.C. § 2242
(application for state habeas corpus relief may be filed by the person who is seeking relief, or by someone acting on
behalf of that person).

The language in new Rule 2(c) has been changed to reflect that a moving party must substantially follow the
standard form, which is appended to the rules, or a form provided by the court. The current rule, Rule 2(c), seems to
indicate a preference for the standard “national” form. Under the amended rule, there is no stated preference. The
Committee understood that the current practice in some courts is that if the moving party first files a motion using the
national form, that courts may a<k the moving party to supplement it with the focal form.

Current Rule 2(d), which provided for returning an insufficient motion has been deleted. The Committee
believed that the approach in Federal Rule of Civil Procedure S(e) was more appropriate for dealing with motions that
do not conform to the form requirements of the rule. That Rule provides that the clerk may not refuse to accept a filing
solely for the reason that it fails to comply with these rules or local mles. Before the adoption of a one-year statute of
limitations in the Antiterrorism and Effective Death Penalty Act of 1996, 110 Stat. 1214, the moving party suffered no
penalty, other than delay, if the motion was deemed insufficient. Now that a one-year statute of limitations applies to
motions filed under § 2255, see 28 U.S.C. § 2244(d)(1), the court’s dismissal of 2 motion because it is not in proper
form may pose a significant penalty for a moving party, who may not be able to file another motion within the one-year
limitations period. Now, under revised Rule 3(b), the clerk is required to file a motion, even though it may otherwise
fail to comply with the provisions in revised Rule 2(b). The Committee believed that the better procedure was to accept
the defective motion and require the moving party to submit a corrected motion that conforms to Rule 2(b).
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Rule 3. Filing Motion Rule 3. Filing the Motion; Inmate Filing

(a) Place of filing; copies. A motion under these rules (a) Where to File; Copies. An original and two copies

shall be filed in the office of the clerk of the district court. of the motion must be filed with the clerk.

It shall be accompanied by two conformed copies thereof.

(b} Filing and service. Upon receipt of the motion and (b) Filing and Service. The clerk must file the motion

having ascertained that it appears on its face to comply and enter it on the criminal docket of the case in

with rules 2 and 3, the clerk of the district court shall file which the challenged judgment was entered. The

the motion and enter it on the docket in his office in the clerk must then deliver or serve a copy of the motion

criminal action in which was entered the judgment to on the United States attorney in that district, together

which it is directed. He shall thereupon deliver or serve a with a notice of its filing.

copy of the motion together with a notice of its filing on

the United States Attorney of the district in which the () Time to File. The time for filing a motion is

judgment under attack was entered. The filing of the governed by 28 U.S.C. § 2255 para. 6.

motion shall not require said United States Attorney to

answer the motion or otherwise move with respect to it (d) Inmate Filing. A paper filed by an inmate confined

unless so ordered by the court, in an institution is timely if deposited in the
institution’s internal mailing system on or before the
last day for filing. If an institution has a system
designed for legal mail, the inmate must use that
system to receive the benefit of this rule. Timely
filing may be shown by a declaration in compliance
with 28 U.S.C. § 1746 or by a notarized statement,
cither of which must set forth the date of deposit and
state that first-class postage has been prepaid.

COMMITTEE NOTE

The language of Rule 3 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no substantive change is intended, except as indicated below.

Revised Rule 3(b) is new and is intended to parallel Federal Rule of Civil Procedure 5(e), which provides that
the clerk may not refuse to accept a filing solely for the reason that it fails to comply with these rules or local rules.
Before the adoption of a one-year statute of limitations in the Antiterrorism and Effective Death Penaity Act of 1996,
110 Stat. 1214, the moving party suffered no penalty, other than delay, if the petition was deemed insufficient. That
Act, however, added a one-year statute of limitations to motions filed under § 2253, see 28 U.S.C. § 2244(d)(1). Thus,
a court’s dismissal of a defective motion may pose a significant penalty for a moving party who may not be able to file
a corrected motion within the one-year limitation period. The Committee believed that the better procedure was to
accept the defective motion and require the moving party to submit a corrected motion that conforms to Rule 2. Thus,
revised Rule 3(b) requires the clerk to file a motion, even though it may otherwise fail to comply with Rule 2.

Revised Rule 3(c), which sets out a specific reference to 28 U.S.C. § 2255, paragraph 6, is new and has been
added to put moving parties on notice that a one-year statute of limitations applies to motions filed under these Rules.
Although the rule does not address the issue, every circuit that has addressed the issue has taken the position that
equitable tolling of the statute of limitations is available in appropriate circumstances. See, e.g., Dunlap v. United
States, 250 F.3d 1001, 1004-07 (6th Cir. 2001); Moore v. United States, 173 F.3d 1131, 1133-35 (8th Cir. 1999);
Sandvik v. United States, 177 F.3d 1269, 1270-72 (1 1th Cir. 1999). The Supreme Court has not addressed the question
directly. See Duncan v. Walker, 533 U.S. 167, 181 (2001) (“We ... have no occasion to address the question that Justice
Stevens raises concerning the availability of equitable tolling.”).
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Rule 3(d) is new and provides guidance on determining whether a motion from an inmate is considered to have
been filed in a timely fashion. The new provision parallels Federal Rule of Appellate Procedure 25(a)(2)(C).
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Rule 4. Preliminary Consideration by Judge

Rule 4. Preliminary Review

(a) Reference to judge; dismissal or order to answer.
The original motion shall be presented promptly to the
judge of the district court who presided at the movant's
trial and sentenced him, or, if the judge who imposed
sentence was not the trial judge, then it shall go to the

(@) Referral to a Judge. The clerk must promptly
forward the motion to the judge who conducted the
trial and imposed sentence or, if the judge who
imposed sentence was not the trial judge, to the
judge who conducted the proceedings being

judge who was in charge of that part of the proceedi

being attacked by the movant. If the appropriate judge is
unavailable to consider the motion, it shall be presented to
another judge of the district in accordance with the
procedure of the court for the assignment of its business.

hallenged. If the appropriate judge is not available,
the clerk must forward the motion to a judge under
the court’s assignment procedure.

(b) Initial consideration by judge. The motion, together
with all the files, records, transcripts, and correspondence
relating to the judgment under attack, shall be examined
promptly by the judge to whom it is assigned. If it plainly
appears from the face of the motion and any annexed
exhibits and the prior proceedings in the case that the
movant is not entitled to relief in the district court, the
judge shall make an order for its summary dismissal and
cause the movant to be notified. Otherwise, the judge
shall order the United States Attorney to file an answer ot
other pleading within the period of time fixed by the court
or to take such other action as the judge deems
appropriate.

(b) Initial Consideration by the Judge. The judge
who receives the motion must promptly examine it.
If it plainly appears from the motion, any attached
exhibits, and the record of prior proceedings that the
moving party is not entitled to relief, the judge must
dismiss the motion and direct the clerk to notify the
moving party. If the motion is not dismissed, the
judge must order the United States attorney to file
an answer, motion, or other response within a fixed
time, or to take other action the judge may order.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic and no substantive change is intended.

The amended rule reflects that the response to a Section 2255 motion may be a motion to dismiss or some other

response.
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Rule 5. Answer; Contents Rule 5. The Answer and the Reply
(a) Contents of answer. The answer shall respond to the (a) When Required. The respondent is not required to
allegations of the motion. In addition it shall state whether answer the motion unless a judge so orders.
the movant has used any other available federal remedies
including any prior post-conviction motions under these (b) Contents. The answer must address the allegations
rules or those existing previous to the adoption of the in the motion. In addition, it must state whether the
present rules. The answer shall also state whether an moving party has used any other federal remedies,
evidentiary hearing was accorded the movant in a federal including any prior post-conviction motions under
court. these rules or any previous rules, and whether the
moving party received an evidentiary hearing.
(b) Supplementing the answer. The court shall examine | (¢) Records of Prior Proceedings. If the answer refers
its files and records to determine whether it has available to briefs or transcripts of the prior proceedings that
copies of transcripts and briefs whose existence the are not available in the court’s records, the judge
answer has indicated. I any of these items should be must order the government to furnish them within a
absent, the government shall be ordered to supplement its reasonable time that will not unduly delay the
answer by filing the needed records. The court shall proceedings.
allow the government an appropriate period of time in
which to do so, without unduly delaying the consideration | (d) Reply. The moving party may submit a reply to the
of the motion. respondent’s answer or other pleading within a time
fixed by the judge.
COMMITTEE NOTE

The language of Rule 5 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic and no substantive change is intended.

Revised Rule 5(a), which provides that the respondent is not required to file an answer to the motion, unless

a judge so orders, is taken from current Rule 3(b). The revised rule does not address the practice in some districts,
where the respondent files a pre-answer motion to dismiss the motion. But revised Rule 4(b) contemplates that practice
and has been changed to reflect the view that if the court does not dismiss the motion, it may require (or permit) the
respondent to file a motion.

Finally, revised Rule 5(d) adopts the practice in some jurisdictions giving the movant an opportunity to file a
reply to the respondent’s answer. Rather than using terms such as “traverse,” see 28 U.S.C. § 2248, to identify the
movant’s response to the answer, the rule uses the more general term “reply.” The Rule prescribes that the court set the
time for such responses, and in lieu of seiting specific time limits in each case, the court may decide to include such
time limits in its local rules.
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Rule 6. Discovery

Rule 6. Discovery

(a) Leave of court required. A party may invoke the
processes of discovery available under the Federal Rules
of Criminal Procedure or the Federal Rules of Civil
Procedure or elsewhere in the usages and principles of
law if, and to the extent that, the judge in the exercise of
his discretion and for good cause shown grants leave to do
0, but not otherwise. If necessary for effective utilization
of discovery procedures, counsel shall be appointed by the
judge for a movant who qualifies for appointment of
counsel under 18 U.S.C. § 3006A(g).

(a) Leave of Court Required. A judge may, for good
cause, authorize a party to conduct discovery under
the Federal Rules of Criminal Procedure or Civil
Procedure, or in accordance with the practices and
principles of law. If necessary for effective
discovery, the judge must appoint an attorney for a
moving party who qualifies to have counsel
appointed under 18 U.S.C. § 3006A.

{b) Requests for discovery. Requests for discovery shall
be accompanied by a statement of the interrogatories or
requests for admission and a list of the documents, if any,
sought to be produced.

(b) Requesting Discovery. A party requesting
discovery must provide reasons for the request. The
request must also include any proposed
interrogatories and requests for admission, and must
specify any requested documents.

{c) Expenses. If the government is granted leave to take
the deposition of the movant or any other person, the
judge may as a condition of taking it direct that the
government pay the expenses of travel and subsistence
and fees of counsel for the movant to attend the taking of
the deposition.

(¢} Deposition Expenses. If the government is granted
leave to take a deposition, the judge may require the
government to pay the travel expenses, subsistence
expenses, and fees of the moving party’s attorney
to attend the deposition.

COMMITTEE NOTE

The language of Rule 6 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic and no substantive change is intended, except as indicated below.

Although current Rule 6(b) contains no requirement that the parties provide reasons for the requested discovery,
the revised rule does so and also includes a requirement that the request be accompanied by any proposed
interrogatories and requests for admission, and must specify any requested documents, The Committee believes that
the revised rule makes explicit what has been implicit in carrent practice.
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Rule 7. Expansion of Record Rule 7. Expanding the Record
(a) Direction for expansion. If the motion is not (a) In General. If the motion is not dismissed, the
dismissed summarily, the judge may direct that the record judge may direct the parties to expand the record by
be expanded by the parties by the inclusion of additional subrmitting additional materials relating to the
materials relevant to the determination of the merits of the motion. The judge may require that these materials
motion. be authenticated.
(b) Materials to be added. The expanded record may {(b) Types of Materials. The materials that may be
include, without limitation, letters predating the filing of required include letters predating the filing of the
the motion in the district court, documents, exhibits, and motion, documents, exhibits, and answers under
answers under oath, if so directed, to written oath to written interrogatories propounded by the
interrogatories propounded by the judge. Affidavits may judge. Affidavits also may be submitted and
be submitted and considered as a part of the record. considered as part of the record.
(c) Submission to opposing party. In any case in which {c) Review by the Opposing Party. The judge must
an expanded record is directed, copies of the letters, give the party against whom the additional materials
documents, exhibits, and affidavits proposed to be are offered an opportunity to admit or deny their
included shall be submitted to the party against whom correctness.
they are to be offered, and he shall be afforded an
opportunity to admit or deny their correctness.
{d) Authentication. The court may require the
authentication of any material under subdivision (b) or
{c).

COMMITTEE NOTE

The language of Rule 7 has been amended as part of general restyling of the rules to make them more easily

understood and to make style and terminology consistent
stylistic and no substantive change is intended.

throughout the rules. These changes are intended to be

Revised Rule 7(a} is not intended to restrict the court’s authority to expand the record through means other than

requiring the parties themselves to provide the information.

The language in current Rule 7(d), which deals with authentication of materials in the expanded record, has been

moved to revised Rule 7(a).
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Rule 8. Evidentiary Hearing

Rule 8. Evidentiary Hearing

{a) Determination by court. If the motion has not been
dismissed at a previous stage in the proceeding, the judge,
after the answer is filed and any transcripts or records of
prior court actions in the matter are in his possession,
shall, upon a review of those proceedings and of the
expanded record, if any, determine whether an evidentiary
hearing is required. If it appears that an evidentiary hearing
is not required, the judge shall make such disposition of
the motion as justice dictates.

(a)

Determining Whether to Hold a Hearing. If the
motion is not dismissed, the judge must review the
answer, any transcripts and records of prior
proceedings, and any materials submitted under Rule
7 to determine whether an evidentiary hearing is
warranted.

{b) Function of the magistrate.

(1) When designated to do so in accordance with 28
U.S.C. § 636(b), a magistrate may conduct hearings,
including evidentiary hearings, on the motion, and submit
to a judge of the court proposed findings and
recommendations for disposition.

(2) The magistrate shall file proposed findings and
recommendations with the court and a copy shall forthwith
be mailed to all parties.

(3) Within ten days after being served with a copy, any
party may serve and file written objections to such
proposed findings and recommendations as provided by
rules of court.

{4) A judge of the court shall make a de novo
determination of those portions of the report or specified
proposed findings or recommendations to which objection
is made. A judge of the court may accept, reject, or modify
in whole or in part any findings or recommendations made
by the magistrate.

(b)

Reference to a Magistrate Judge. A judge may,
under 28 U.S.C. § 636(b), refer the motion to a
magistrate judge to conduct hearings and to file
proposed finding of fact and recommendations for
disposition. When they are filed, the clerk must
promptly serve copies of the proposed findings and
recommendations on all parties. Within 10 days
after being served, a party may file objections as
provided by local court rule. The judge must
determine de nove any proposed finding or
recommendation to which objection is made. The
judge may accept, reject, or modify any proposed
finding or recommendation.
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(c) Appointment of counsel; time for hearing. If an {¢) Appointing Counsel; Time of Hearing. If an
evidentiary hearing is required, the judge shall appoint evidentiary hearing is warranted, the judge must
counsel for a movant who qualifies for the appointment of appoint an attorney to represent a moving party who
counsel under 18 U.S.C. § 3006A(g) and the hearing shall qualifies to have counsel appointed under 18 U.S.C.
be conducted as promptly as practicable, having regard for § 3006A. The judge must conduct the hearing as
the need of counsel for both parties for adequate time for soon as practicable after giving the attorneys
investigation and preparation. These rules do not fimit the adequate time to investigate and prepare. These rules
appointment of counsel under 18 U.S.C. § 3006A at any do not limit the appointment of counsel under
stage of the proceeding if the interest of justice so requires. § 3006A at any stage of the proceeding.
{d) Prod of stat at 'y hearing. (d) Producing a Statement. Federal Rule of Criminat
{1) In General. Federal Rule of Criminal Procedure Procedure 26.2(a)-(d) and (f) applies at a hearing
26.2(a)-(d), and {f) applies at an evidentiary hearing under under this rule. If a party does not comply with a
these rules. Rule 26.2(a) order to produce a witness’s statement,
(2) Sanctions for Failure to Produce Statement. If a the court must not consider that witness’s testimony.
party elects not to comply with an order under Federal
Rule of Criminal Procedure 26.2(a) to deliver a statcment
to the moving party, at the evidentiary hearing the court
may not consider the testimony of the witness whose
statement is withheld.

COMMITTEE NOTE

The language of Rule 8 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic
and no substantive change is intended, except as described below.

The requirement in current Rule 8(b)(2) that a copy of the magistrate judge’s findings must be promptly mailed
to all parties has been changed in revised Rule 8(b) to require that copies of those findings be served on all parties. As
used in this rule, “service” means service consistent with Federal Rule of Civil Procedure 5(b), which allows mailing

the copies.
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Rule 9. Delayed or Successive Motions

Rule 9. S dor S jive M

(a) Delayed motions. A motion for relief made pursuant
to these rules may be dismissed if it appears that the
government has been prejudiced in its ability to respond to
the motion by delay in its filing unless the movant shows
that it is based on grounds of which he could not have had
knowledge by the exercise of reasonable diligence before
the circumstances prejudicial to the government occurred.

{b) Successive motions. A second or successive motion
may be dismissed if the judge finds that it fails to allege
new or different grounds for relief and the prior
determination was on the merits or, if new and different
grounds are alleged, the judge finds that the failure of the
movant to assert those grounds in a prior motion
constituted an abuse of the procedure governed by these
rules.

Before presenting a second or successive motion, the
moving party must obtain an order from the appropriate
court of appeals authorizing the district court to consider
the motion, as required by 28 U.S.C. § 2255, para. 8.

COMMITTEE NOTE

The language of Rule 9 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic

and no ive change is i

ded, except as indicated below.

First, current Rule 9(a) has been deleted as unnecessary in light of the applicable one-year statute of limitations
for § 2255 motions, added as part of the Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C. § 2255, para.

6.

Second, the remainder of revised Rule 9 refiects provisions in the Antiterrorism and Effective Death Penalty Act
of 1996, 28 U.S.C. § 2255, para. 8, which now require a moving party to obtain approval from the appropriate court of

appeals before filing a second or successive motion.

Finally, the title of the rule has been changed to reflect the fact that the revised version addresses only the topic

of second or successive motions.
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Rule 10. Powers of Magistrates Rule 10. Powers of a Magistrate Judge

The duties imposed upon the judge of the district court by | A magistrate judge may perform the duties of a district
these rules may be performed by a United States judge under these rules, as authorized by 28 U.S.C. § 636.
magistrate pursuant to 28 U.S.C. § 636.

COMMITTEE NOTE

The language of Rule 10 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic
and no substantive change is intended.
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Rule 11. Time for Appeal

Rule 11. Time to Appeal

The time for appeal from an order entered on a motion for
relief made pursuant to these rules is as provided in Rule
4(a) of the Federal Rules of Appellate Procedure. Nothing
in these rules shall be construed as extending the time to
appeal from the original judgment of conviction in the
district court.

Federal Rule of Appellate Procedure 4(a) governs the time
to appeal an order entered under these rules. These rules
do not extend the time to appeal the original judgment of
conviction.

COMMITTEE NOTE

The language of Rule 11 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic

dod

and no ive change is i
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Rule 12. Federal Rules of Criminal and Civil
Procedure; Extent of Applicability

Rule 12.  Applicability of the Federal Rules of Civil
Procedure and the Federal Rules of
Criminal Procedure

If no procedure is specifically prescribed by these rules,
the district court may proceed in any lawful manner not
inconsistent with these rules, or any applicable statute, and
may apply the Federal Rules of Criminal Procedure or the
Federal Rules of Civil Procedure, whichever it deems most
appropriate, to motions filed under these rules.

The Federal Rules of Civil Procedure and the Federal
Rules of Criminal Procedure, to the extent that they are not
inconsistent with any statutory provisions or these rules,
may be applied to a proceeding under these rules.

COMMITTEE NOTE

The language of Rule 12 has been amended as part of general restyling of the rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic

ad

and no ive change is i
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Petition for Relief From a Conviction or Sentence
By a Person in State Custody

(Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus)

Instructions

To use this form, you must be a person who is currently serving a sentence under a judgment against you in a
state court. You are asking for relief from the conviction or the sentence. This form is your petition for relief.

You may also use this form to challenge a state judgment that imposed a sentence to be served in the future, but
you must fill in the name of the state where the judgment was entered. If you want to challenge a federal
judgment that imposed a sentence to be served in the future, you should file a motion under 28 U.S.C. § 2255 in
the federal court that entered the judgment.

Make sure the form is typed or neatly written.

You must tell the truth and sign the form. If you make a false statement of a material fact, you may be
prosecuted for perjury.

Answer all the questions. You do not need to cite law. You may submit additional pages if necessary. If you
do not fill out the form properly, you will be asked to submit additional or correct information. If you want to
submit a brief or arguments, you must submit them in a separate memorandum.

You must pay a fee of $5. If the fee is paid, your petition will be filed. If you cannot pay the fee, you may ask
to proceed in forma pauperis {as a poor person). To do that, you must fill out the last page of this form. Also,
you must submit a certificate signed by an officer at the institution where you are confined showing the amount
of money that the institution is holding for you. If your account exceeds $ » you must pay the filing fee.

In this petition, you may challenge the judgment entered by only one court. If you want to challenge a judgment
entered by a different court (either in the same state or in different states), you must file a separate petition.

‘When you have completed the form, send the original and two copies to the Clerk of the United States District
Court at this address:

Clerk, United States District Court for
Address
City, State Zip Code

CAUTION: You must include in this petition all the grounds for relief from the conviction or sentence
that you challenge. And you must state the facts that support each ground. If you fail to set forth all the
grounds in this petition, you may be barred from presenting additional grounds at a later date.

. CAPITAL CASES: If you are under a sentence of death, you are entitled to the assistance of counsel and

should request the appointment of counsel.
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PETITION UNDER 28 U.S.C. § 2254 FOR WRIT OF
HABEAS CORPUS BY A PERSON IN STATE CUSTODY

United States District Court

District

Name (under which you were convicted):

Docket or Case No.:

Place of Confinement:

Prisoner No.:

Petitioner (include the name under which you were convicted)

Respondent (authorized person having custody of petitioner)

The Attorney General of the State of

PETITION

(a) Name and Jocation of court that entered the judgment of conviction you are challenging:

(b) Criminal docket or case number (if you know):

(a) Date of the judgment of conviction (if you know):

(b) Date of sentencing:

Length of sentence:

In this case, were you convicted on more than one count or of more than one crime? Yes O No O

Identify all crimes of which you were convicted and sentenced in this case:

(a) What was your plea? (Check one)
(1) Not guilty O
) Guilty O

(3) Nolo contendere (no contest) 0

) Insanity plea (0
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(b) If you entered a guilty plea to one count or charge and a not guilty piea to another count or charge, what did

you plead guilty to and what did you plead not guilty to?

(¢} If you went to trial, what kind of trial did you have? (Check one)
Jury O Judge only O

Did you testify at a pretrial hearing, trial, or a post-trial hearing?
Yes 03 No O

Did you appeal from the judgment of conviction?
Yes 0 No O

If you did appeal, answer the following:

(a) Name of court:

(b) Docket or case number (if you know):
{c) Result:
(d) Date of result (if you know):

{e) Citation to the case {(if you know):
{f) Grounds raised:

(2) Did you seek further review by a higher state court?  Yes 1 No O
1f yes, answer the following:

{1) Name of court:

(2) Docket or case number (if you know):

{3) Result:

(4) Date of result (if you know):

(5) Citation to the case (if you know):

(6) Grounds raised:
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(h) Did you file a petition for certiorari in the United States Supreme Court? Yes O No QQ
If yes, answer the following:
(1) Docket or case number (if you know):
(2) Result:

(3) Date of result (if you know):

(4) Citation to the case (if you know):

10. Other than the direct appeals listed above, have you previously filed any other petitions, applications, or motions
concerning this judgment of conviction in any state court?
Yes 3 No O
11. If your answer to Question 10 was “Yes,” give the following information:

(a) (1) Name of court:

(2) Docket or case number (if you know):

(3) Date of filing (if you know):

(4) Nature of the proceeding:

(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?
Yes O No 0

(7) Result:

{8) Date of result (if you know):

(b) If you filed any second petition, application, or motion, give the same information:

{1) Name of court:

(2) Docket or case number (if you know):

(3) Date of filing (if you know):

(4) Nature of the proceeding:

(5) Grounds raised:
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(6) Did you receive a hearing where evidence was given on your petition, application, or motion?
Yes O No QO
(7) Result:

(8) Date of result (if you know):

(c) If you filed any third petition, application, or motion, give the same information:

(1) Name of court:

(2) Docket or case number (if you know):

(3) Date of filing (if you know):

(4) Nature of the proceeding:

(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?
Yes O No O
{7) Result:

(8) Date of result (if you know):

(d) Did you appeal to the highest state court having jurisdiction over the action taken on your petition,

application, or motion?

(1) First petition: Yes 0 No O
{2) Secornd petition: Yesd No O
(3) Third petition: YesO No O

(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not:
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12. For this petition, state every ground on which you claim that you are being held in violation of the Constitution,
taws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the

facts supporting each ground.

CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your available state-court
remedies on each ground on which you request action by the federal court. Also, if you fail to set forth all the
grounds in this petition, you may be barred from presenting additional grounds at a later date.

GROUND ONE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) If you did not exhaust your state remedies on Ground One, explain why:

{c) Direct Appeal of Ground One:
(1) H you appealed from the judgment of conviction, did you raise this issue?
Yes O No O

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
Yes O No O
(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:
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Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes 0 No Q

(4) Did you appeal from the denial of your motion or petition?
Yes O No O

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No 1

(6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appea!l was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) I your answer to Question (d}(4) or Question (d)}(5) is “No,” explain why you did not raise this issue:

(e

~

Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground One:

GROUND TWO:

() Supporting facts {Do not argue or cite law. Just state the specific facts that support your claim.):
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(b) If you did not exhaust your state remedies on Ground Two, explain why:

(c) Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No O

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
Yes @ No O
(2} If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes O No U

(4) Did you appeal from the denial of your motion or petition?
Yes 3 No Q

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes 3 No O

(6) If your answer to Question {(d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):
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(7) I your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did not raise this issue:

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Two:

GROUND THREE:

() Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b} If you did not exhaust your state remedies on Ground Three, explain why:

(¢) Direct Appeal of Ground Three:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No 0

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
Yes 0 No O
{2) If your answer to Question (d){1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:
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Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court's opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes U No O

(4) Did you appeal from the denial of your motion or petition?
Yes (0 No O

() If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No O

(6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (d}(4) or Question (d)}(5) is “No,” explain why you did not raise this issue:

Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Three:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
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(b) If you did not exhaust your state remedies on Ground Four, explain why:

{c) Direct Appeal of Ground Four:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes (1 No O

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
Yes O No O
(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes O No QO

(4) Did you appeal from the denial of your motion or petition?
Yes O No O

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes L No O

{6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):
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(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did not raise this issue:

Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Four:

. Please answer these additional questions about the petition you are filing:

(a) Have all grounds for relief that you have raised in this petition been presented to the highest state court
having jurisdiction? Yes 3 No Q
If your answer is “No,” state which grounds have not been so presented and give your reason(s) for not

presenting them:

(b) Is there any ground in this petition that has not been presented in some state or federal court? If so, which

ground or grounds have not been presented, and state your reasons for not presenting them:

. Have you previously filed any type of petition, application, or motion in a federal court regarding the conviction

that you challenge in this petition? Yes O NoQ
1f “Yes,” state the name and location of the court, the docket or case number, the type of proceeding, the issues
raised, the date of the court’s decision, and the result for each petition, application, or motion filed. Attach a

copy of any court opinion or order, if available.
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Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or federal,
for the judgment you are challenging? YesQ No QO
If “Yes,” state the name and location of the court, the docket or case number, the type of proceeding, and the

issues raised.

Give the name and address, if you know, of each attorney who represented you in the following stages of the
judgment you are challenging:

(a) At preliminary hearing:

(b} At arraignment and plea:

{(c) At trial:

(d) At sentencing:

(e) On appeal:

(f) In any post-conviction proceeding:

{g) On appeal from any ruling against you in a post-conviction proceeding:

. Do you have any future sentence to serve after you complete the sentence for the judgment that you are

challenging? Yes ONo O

(a) 1f so, give name and location of court that imposed the other sentence you will serve in the future:

(b) Give the date the other sentence was imposed:

(c) Give the length of the other sentence:

(d) Have you filed, or do you plan to file, any petition that challenges the judgment or sentence to be served in
the future? Yes (O No Q
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18. TIMELINESS OF PETITION: If your judgment of conviction became final over one year ago, you must explain

why the one-year statute of limitations as contained in 28 U.S.C. § 2244(d) does not bar your petition.*

* The Antiterrorism and Effective Death Penalty Act of 1996 (“*AEDPA”) as contained in 28 U.S.C. § 2244(d)
provides in part that:

(1) A one-year period of limitation shall apply to an application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The limitation period shall run from the latest of —
(A) the date on which the judgment became final by the conclusion of direct review or the expiration of the
time for seeking such review;
(B) the date on which the impediment to filing an application created by State action in violation of the
Constitution or laws of the United States is removed, if the applicant was prevented from filing by such
state action;
(C) the date on which the constitutional right asserted was initially recognized by the Supreme Court, if the
right has been newly recognized by the Supreme Court and made retroactively applicable to cases on
collateral review; or
(D) the date on which the factual predicate of the claim or claims presented could have been discovered
through the exercise of due diligence.
(2) The time during which a properly filed application for State post-conviction or other collateral review with
respect to the pertinent judgment or claim is pending shall not be counted toward any period of limitation under
this subsection.
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Therefore, petitioner asks that the Court grant the following relief:

or any other refief to which petitioner may be entitled.

Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct and that this

Petition for Writ of Habeas Corpus was placed in the prison mailing system on

{month, date, year).

Executed (signed) on (date).

Signature of Petitioner

If the person signing is not petitioner, state relationship to petitioner and explain why petitioner is not signing

this petition.

F 3k ok ok ok
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Motion to Vacate, Set Aside, or Correct a Sentence
By a Person in Federal Custody

(Motion Under 28 U.S.C. § 2255)

Instructions

To use this form, you must be a person who is serving a sentence under a judgment against you in a federal
court. You are asking for relief from the conviction or the sentence. This form is your motion for relief.

You must file the form in the United States district court that entered the judgment that you are challenging. If
you want to challenge a federal judg that imposed a sentence to be served in the future, you should file the
motion in the federal court that entered that judgment.

Make sure the form is typed or neatly written.

You must tell the truth and sign the form. If you make a false statement of a material fact, you may be
prosecuted for perjury.

Answer all the questions. You do not nieed to cite law. You may submit additional pages if necessary. If you
do not fill out the form properly, you will be asked to submit additional or correct information. If you want to
submit a brief or arguments, you must submit them in a separate memorandum.

If you cannot pay for the costs of this motion (such as costs for an attorney or transcripts), you may ask to
proceed in forma pauperis (as a poor person). To do that, you must fill out the last page of this form. Also, you
must submit a certificate signed by an officer at the institution where you are confined showing the amount of
money that the institution is holding for you.

In this motion, you may challenge the judgment entered by only one court. If you want to challenge a judgment
entered by a different judge or division (either in the same district or in a different district), you must file a
separate motion.

When you have completed the form, send the original and two copies to the Clerk of the United States District
Court at this address:

Clerk, United States District Court for
Address
City, State Zip Code

CAUTION: You must include in this motion all the grounds for relief from the conviction or sentence
that you challenge. And you must state the facts that support each ground. If you fail to set forth all the
grounds in this motion, you may be barred from presenting additional grounds at a later date.

. CAPITAL CASES: If you are under a sentence of death, you are entitled to the assistance of counsel and

should request the appointment of counsel.
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MOTION UNDER 28 U.S.C. § 2255 TO VACATE, SET ASIDE, OR CORRECT
SENTENCE BY A PERSON IN FEDERAL CUSTODY
United States District Court District
Name (under which you were convicted): Docket or Case No.:
Place of Confinement: Prisoner No.:
UNITED STATES OF AMERICA Movant (include name uader which convicted)
Y.
MOTION
(a) Name and location of court that entered the judgment of conviction you are challenging:
{b) Criminal docket or case number (if you know):
2. (a) Date of the judgment of conviction {if you know):
(b) Date of sentencing:
3. Length of sentence:
4. Nature of crime (all counts):
(a) What was your plea? (Check one)
(1) Not guilty O (2) Guitty Q3 (3) Nolo contendere (no contest) L1

(b) If you entered a guilty plea to one count or indictment, and a not guilty plea to another count or indictment,

what did you plead guilty to and what did you plead not guilty to?

6. If you went to trial, what kind of trial did you have? (Check one) Jury O Judge only

Did you testify at a preirial hearing, trial, or post-trial hearing? Yes O No O
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8. Did you appeal from the judgment of conviction? Yes O No O
9. If you did appeal, answer the following:
{a) Name of court:

(b) Docket or case number (if you know):
(c) Resuit:
(d) Date of result (if you know):

(e) Citation to the case (if you know):
(f) Grounds raised:

(2) Did you file a petition for certiorari in the United States Supreme Court? Yes 0 No O
If “Yes,” answer the following:
(1) Docket or case number (if you know):
{2) Result:

(3) Date of result (if you know):

{4) Citation to the case (if you know):
(5) Grounds raised:

10. Other than the direct appeals listed above, have you previously filed any other motions, petitions, or applications
concerning this judgment of conviction in any court?
Yes 0 No Q
11. If your answer to Question 10 was “Yes,” give the following information:

(a) (1) Name of court:

(2) Docket or case number (if you know):

(3) Date of filing {(if you know):

(4) Nature of the proceeding:
(5) Grounds raised:
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(6) Did you receive a hearing where evidence was given on your motion, petition, or application?
Yes O No Q
(7) Result:

(8) Date of result (if you know):

(b) If you filed any second motion, petition, or application, give the same information:

(1) Name of court:

(2) Docket or case number (if you know):

(3) Date of filing (if you know):

{4) Nature of the proceeding:

(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your motion, petition, or application?
Yes O No O
(7) Result:

(8) Date of result (if you know):

(c) Did you appeal to a federal appellate court having jurisdiction over the action taken on your motion, petition,

or application?
(1) First petition: Yes UJ No Q
(2) Second petition: Yestd No QO

(d) If you did not appeal from the action on any motion, petition, or application, explain briefly why you did not:
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12. For this motion, state every ground on which you claim that you are being held in violation of the Constitution,
laws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the

facts supporting each ground.

GROUND ONE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) Direct Appeal of Ground One:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No O

(2) If you did not raise this issue in your direct appeal, explain why:

{c) Post-Conviction Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes U No O

(2) If your answer to Question (c)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s deciston:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion, petition, or application?
Yes O No U4
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(4) Did you appeal from the denial of your motion, petition, or application?
Yes O No O

(5) If your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
Yes 0 No Q3

{6} If your answer to Question (c)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (c}(4) or Question (c)(5) is “No,” explain why you did not appeal or raise this

issue:

GROUND TWO:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes U0 No O

{2) If you did not raise this issue in your direct appeal, explain why:
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(¢) Post-Conviction Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes O No
(2) If your answer to Question {c){1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion, petition, or application?
Yes O No U

(4) Did you appeal from the denial of your motion, petition, or application?
Yes 0 No O

(5) If your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No O

(6) If your answer to Question (c}{(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7} If your answer to Question (c)(4) or Question (c)(5) is “No,” explain why you did not appeal or raise this

issue:

GROUND THREE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
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(b) Direct Appeal of Ground Three:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes 2 No O

(2} If you did not raise this issue in your direct appeal, explain why:

{c) Post-Conviction Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes O No O
(2) If your answer to Question (c)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion, petition, or application?
Yes 0 No O

(4) Did you appeal from the denial of your motion, petition, or application?
Yes (0 No O

(5) If your answer to Question (¢){4) is “Yes,” did you raise this issue in the appeal?
Yes U No O

(6) If your answer to Question (c){4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:
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Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (c}(4) or Question (c)(5) is “No,” explain why you did not appeal or raise this

issue:

GROUND FOUR:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) Direct Appeal of Ground Four:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No O

(2) If you did not raise this issue in your direct appeal, explain why:

(c) Post-Conviction Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes O3 No Q
(2) If your answer to Question {c)(1} is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Dacket or case number {if you know):

Date of the court’s decision:
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Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion, petition, or application?
Yes O No Q

(4) Did you appeal from the denial of your motion, petition, or application?
Yes U No O

(5) If your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No Q

(6) If your answer to Question (c)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

{7) If your answer to Question {c)}(4) or Question (¢)(5) is “No,” explain why you did not appeal or raise this

issue:

. Is there any ground in this motion that you have not previously presented in some federal court? If so, which

ground or grounds have not been presented, and state your reasons for not presenting them:

. Do you have any motion, petition, or appeal now pending (filed and not decided yet) in any court for the

judgment you are challenging? YesQ No(J
If “Yes,” state the name and location of the court, the docket or case number, the type of proceeding, and the

issues raised.
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Give the name and address, if known, of each attorney who represented you in the following stages of the
judgment you are challenging:

(a) At preliminary hearing:

(b) At arraignment and plea:

(d) At sentencing:

(e} On appeal:

(f) In any post-conviction proceeding:

{g) On appeal from any ruling against you in a post-conviction proceeding:

. Were you sentenced on more than one count of an indictment, or on more than one indictment, in the same court

and at the same time? Yes O No O
Do you have any future sentence to serve after you complete the sentence for the judgment that you are
challenging? Yes U No O

(a) If so, give name and location of court that imposed the other sentence you will serve in the future:

{b) Give the date the other sentence was imposed:

{c) Give the length of the other sentence:
(d) Have you filed, or do you plan to file, any motion, petition, or application that challenges the judgment or

sentence to be served in the future? Yes ONo QO
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18. TIMELINESS OF MOTION: If your judgment of conviction became final over one year ago, you must explain

why the one-year statute of limitations as contained in 28 U.S.C. § 2255 does not bar your motion.*

* The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA™) as contained in 28 U.S.C. § 2255,
paragraph 6, provides in part that:
A one-year period of limitation shall apply to a motion under this section. The limitation period shall run from
the latest of —
(1) the date on which the judgment of conviction became final;
(2) the date on which the impediment to making a motion created by governmental action in violation of the
Constitution or laws of the United States is removed, if the movant was prevented from making such a
motion by such governmental action;
(3) the date on which the right asserted was initially recognized by the Supreme Court, if that right has been
newly recognized by the Supreme Court and made retroactively applicable to cases on collateral review; or
(4) the date on which the facts supporting the claim or claims presented could have been discovered through
the exercise of due diligence.
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Therefore, movant asks that the Court grant the following relief:

or any other relief to which movant may be entitled.

Signature of Attorney (if any)

1 declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct and that this

Motion Under 28 U.S.C. § 2255 was placed in the prison mailing system on

(month, date, year).

Executed (signed) on {date).

Signature of Movant

If the person signing is not movant, state relationship to movant and explain why movant is not signing this

motion.

EE Y
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CHANGES MADE AFTER PUBLICATION AND COMMENTS—
RULES GOVERNING § 2254 PROCEEDINGS

Rule 1. Scope of Rules

In response to at least one commentator on the published rules, the Committee modified
Rule 1(b) to reflect the point that if the court was considering a habeas petition not covered by
§ 2254, the court could apply some or all of the rules.

Rule 2. The Petition

The Committee changed Rule 2(c)(2) to read “state the facts” rather then “briefly
summarize the facts.” As one commentator noted, the current language may actually mislead the
petitioner and is also redundant. The Committee modified Rule 2(c)(5) to emphasize that any
person, other than the petitioner, who signs the petition must be authorized to do so; the revised
rule now specifically cites § 2242. The Note was changed to reflect that point.

Rule 2(c)(4) was modified to account for those cases where the petitioner prints the
petition on a computer word-processing program.

Rule 3. Filing the Petition; Inmate Filing

The Committee Note was changed to reflect that the clerk must file a petition, even in
those instances where the necessary filing fee or in forma pauperis form is not attached. The
Note also includes new language concerning the equitable tolling of the statute of limitations.

Rule 4. Preliminary Review; Serving the Petition and Order

The Rule was modified slightly to reflect the view of some commentators that it is
common practice in some districts for the government to file a pre-answer motion to dismiss.
The Committee agreed with that recommendation and changed the word “pleading” in the rule to
“response.” It also made several minor changes to the Committee Note.

Rule 5. The Answer and the Reply

Rule 5(a) was modified to read that the government is not required to “respond” to the
petition unless the court so orders; the term “respond” was used because it leaves open the
possibility that the government’s first response (as it is in some districts) is in the form of a pre-
answer motion to dismiss the petition. The Note has been changed to reflect the fact that
although the rule itself does not reflect that particular motion, it is used in some districts and
refers the reader to Rule 4.



135

The Committee also deleted the reference to “affirmative defenses,” because the
Committee believed that the term was a misnomer in the context of habeas petitions. The Note
was also changed to reflect that there has been a potential substantive change from the current
rule, to the extent that the published rule now requires that the answer address procedural bars
and any statute of limitations. The Note states that the Committee believes the new language
reflects current law.

The Note was modified to address the use of the term “traverse.” One commentator
noted that that is the term that is commonly used but that it does not appear in the rule itself.

Rule 6. Discovery

Rule 6(b) was modified to require that discovery requests be supported by reasons, to
assist the court in deciding what, if any, discovery should take place. The Committee believed
that the change made explicit what has been implicit in current practice.

Rule 7. Expanding the Record

The Committee modified Rule 7(a) by removing the reference to the “merits” of the
petition. One commentator had commented that the court might wish to expand the record for
purposes other than the merits of the case. The Committee agreed to the change and also
changed the rule to reflect that someone other than a party may authenticate the materials.

Rule 8. Evidentiary Hearing

The Committee changed the Committee Note to reflect the view that the amendments to
Rule 8 were not intended to supercede the restrictions on evidentiary hearings contained in
§ 2254(e)(2).

Rule 9. Second or Successive Petitions

The Committee made no changes to Rule 9.

Rule 10. Powers of a Magistrate Judge

The Committee restyled the proposed rule.

Rule 11. Applicability of Federal Rules of Civil Procedure

The Committee made no changes to Rule 11.
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CHANGES MADE AFTER PUBLICATION AND COMMENTS-—
RULES GOVERNING § 2255 PROCEEDINGS

Rule 1. Scope
The Committee made no changes to Rule 1.
Rule 2. Tﬁe Motion

The Committee changed Rule 2(b)(2) to read “state the facts™ rather then “briefly
summarize the facts.” One commentator had written that the current language may actually
mislead the petitioner and is also redundant.

Rule 2(b)(4) was also modified to reflect that some motions may be printed using a word
processing program.

Finally, Rule 2(b)(5) was changed to emphasize that any person, other than the petitioner,
who signs the petition must be authorized to do so.

Rule 3. Filing the Motion; Inmate Filing

The Commiittee modified the Committee Note to reflect that the clerk must file a motion,
even in those instances where the necessary filing fee or in forma pauperis form is not attached.
The Note also includes new language concerning the equitable tolling of the statute of
limitations.

Rule 4. Preliminary Review

The Committee modified Rule 4 to reflect the view of some commentators that it is
common practice in some districts for the government to file a pre-answer motion to dismiss the
§ 2255 motion. The Committee agreed with that recommendation and changed the word
“pleading” in the rule to “response.” It also made several minor changes to the Committee Note.

Rule 5. The Answer and the Reply

Rule 5(a) was modified to read that the government is not required to “respond” to the
motion unless the court so orders; the term “respond” was used because it leaves open the
possibility that the government’s first response (as it is in some districts) is in the form of a pre-
answer motion to dismiss the petition. The Note has been changed to reflect the fact that
although the rule itself does not reflect that particular motion, it is used in some districts and
refers the reader to Rule 4.
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Finally, the Committee changed the Note to address the use of the term “traverse,” a point
raised by one of the commentators on the proposed rule.

Rule 6. Discovery

The Committee modified Rule 6(b), to require that discovery requests be supported by
reasons, to assist the court in deciding what, if any, discovery should take place. The Committee
amended the Note to reflect the view that it believed that the change made explicit what has been
implicit in current practice.

Rule 7. Expanding the Record

Rule 7(a) was changed by removing the reference to the “merits” of the motion. One
commentator had stated that the court may wish to expand the record for purposes other than the
merits of the case. The Committee agreed and also changed the rule to reflect that someone other
than a party may authenticate the materials.

Rule 8. Evidentiary Hearing

The Committee made no changes to Rule 8, as published for public comment.

Rule 9. Second or Successive Motions

The Committee made no changes to Rule 9, as published.

Rule 10. Powers of a Magistrate Judge

The Committee restyled the proposed rule.

Rule 11. Time to Appeal

The Committee made no changes to Rule 11, as published.

Rule 12. Applicability of Federal Rules of Civil Procedure and the Federal Rules of
Criminal Procedure

The Committee made no changes to Rule 12.
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CHANGES MADE AFTER PUBLICATION AND COMMENTS—
FORMS ACCOMPANYING RULES GOVERNING § 2254 AND § 2255 PROCEEDINGS

Responding to a number of comments from the public, the Committee deleted from both
sets of official forms the list of possible grounds of relief. The Committee made additional
minor style corrections to the forms.



